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|. Authority

These regul ations are bei ng proposed under the authority of
sections 1008, 2002 (general rulenmaking authority), 3001(d)(4),
4004 and 4010 of RCRA, as anended. Section 3001(d)(4) authorizes
EPA to promul gate standards for generators who do not generate nore
than 100 kil ogranms per nonth of hazardous waste. Section 4010(c)
directs EPAto revise Oriteria promul gated under sections 1008 and
4004 for facilities that may receive hazardous household wastes
(HHW or small quantity generator (SQG hazardous waste.

1. Background
A CQurrent Solid Waste Controls Under the Resource Conservation and
Recovery Act (RCRA)

1. Non- Hazardous WAste Managenent: Genera

Subtitle D of RCRA establishes a general framework for
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Federal, State, and | ocal governnent cooperation in controlling the
managenent of non-hazardous solid waste. The Federal role is to
establish the overall regulatory direction, to provide mninmum
nati onal standards for protecting human health and the environnent,
and to provide technical assistance to States for planning and
devel opi ng environnental |y sound waste nmanagenent practices. The
actual planning and direct inplenentation of solid waste prograns
under Subtitle D, however, remain State and | ocal functions.

Under the authority of Sections 1008(a)(3) and 4004(a) of
RCRA, EPA promulgated the "Criteria for Cassification of Solid
Waste Disposal Facilities and Practices" (40 CFR Part 257) in
Sept enber of 1979. EPA issued m nor nodifications to the Criteria
in Septenber of 1981. These Part 257 Criteria establish m ninmum
nati onal performance standards necessary to ensure that "no

reasonable probability of adverse effects on health or the

environnment” will result from solid waste disposal facilities or
practices. A facility or practice that neets the Criteria is
considered a sanitary landfill; a facility or practice that fails

to neet the Criteria is defined as an "open dump”, subject to
upgr adi ng through a conpliance schedul e or cl osure inplenented by
the State or through a citizen suit under Section 7002.

The current Part 257 Criteria include general perfornmance
st andar ds addressing eight major areas of potential environnmental
concern: floodplains, endangered species, surface water, ground
wat er, |land application, disease, air and safety.
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2. Non- Hazar dous Waste Managenent: Mini ci pal \WAstes

As added by the Hazardous and Solid Waste Amendnents (HSWA) of
1984, Section 4010(a) of RCRA directs EPA to conduct a study of the
extent to which existing RCRA guidelines and CGriteria applicable to
sol i d non- hazardous waste managenent and disposal facilities (i.e.,
Part 257) are adequate to protect human health and the environnment
from ground wat er contamni nation.

Section 4010(b) also requires that the Adm nistrator submt a
Report to the Congress setting forth the results of the study
together with any recomendati ons made by the Adm nistrator on the
basis of the study.

Lastly, Section 4010(c) requires that the Adm nistrator
revise the existing Part 257 Subtitle D Criteria used to classify
facilities as sanitary landfills or open dunps by March 31, 1988,
for facilities that may receive household hazardous waste or
hazardous waste from small quantity generators. The required
revisions are those necessary to protect human health and the
envi ronment and which take into account the practicable capability
of such facilities. At a mninum the revised Criteria nust
i nclude ground-water nonitoring as necessary to detect
contam nation, |ocation restrictions, and provide for corrective
action, as appropriate.

The Agency issued the "Report to Congress - Solid Waste
Disposal in the United States", in OCctober 1988. The maj or
findings were that the Subtitle D universe is |arge and diverse,
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including 11 billion tons of Subtitle D wastes generated each year
and that each different type of waste presents uni que nanagenent
problems and risks. The report identified adverse inpacts
attributable to municipal solid waste landfills, including exposure
to ground-water contamnation. The report concluded that the Part
257 Criteria should be revised for nunicipal solid waste landfills.

The Report to Congress failed to draw a conclusion relating to
industrial Subtitle Dfacilities. EPA determned that the |limted
data on industrial Subtitle D facilities indicated that there may
be reason for concern and that further study was needed.

The proposed "Solid Waste Disposal Facility Criteria"” (53 FR
33314) were published on August 30, 1988. The proposed rule was to
apply to all nunicipal solid waste landfills. EPA indicated that
a second phase, applying to industrial solid waste facilities that
recei ve SQG hazardous wastes, woul d be proposed at such tine as the
Agency had adequate data on which to base regul atory deci si ons.

On Cctober 9, 1991, EPA promulgated revised Oriteria for Solid
Waste Disposal Facilities (see 56 FR 50978) accepting househol d
hazar dous wast es. These revisions fulfilled the part of the
statutory mandate found in RCRA Section 4010 for all facilities
t hat recei ve househol d hazardous wastes. (Any facility receiving
any household waste is subject to the revised Criteria, which were
relocated at 40 CFR Part 258 for purposes of clarity). Revisions
to the Part 257 Criteria for other Subtitle D disposal facilities
that may recei ve CESQG hazardous wastes were del ayed as the Agency
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had little information concerning the potential or actual inpacts
that these types of facilities may have on human health and the
envi ronment .
B. Small Quantity Generator Hazardous Waste Control s

Today's proposal would anend the special requirenents that
have been established for conditionally exenpt snmall quantity
generator (CESQG hazardous wastes. Regul ati ons defining CESQG
hazardous wastes were pronulgated in 1986 in 40 CFR Part 261.5,
with sone mnor revisions in 1988. CESQGs are those that generate
no nore than 100 kil ograns of hazardous waste or no nore than one
kil ogram of acutely hazardous waste in a nonth and who accunul ate
no nore than 1000 kil ograns of hazardous waste or no nore than one
ki | ogram of acutely hazardous waste at one tine. CESQG are exenpt
frommanifesting, reporting, transport, and treatnent and di sposa
standards applicable to hazardous wastes under 40 CFR Parts 262
t hrough 266, 268, 270, and 124 and the notification requirenments of
Section 3010 of RCRA A CESQG may m x CESQG waste with non-
hazardous waste and remain subject to the reduced requirenents of
40 CFR Part 261.5 even though the resultant m xture exceeds the
gquantity limtations identified above, unless the resultant m xture
nmeets any of the characteristics of a hazardous waste as identified
in 40 CFR Part 261 Subpart C. A CESQG may manage the CESQG
hazar dous waste at hazardous waste facilities subject to Subtitle
C of RCRA, reuse or recycling facilities, or Subtitle D facilities
that have been permtted, licensed, or registered by a State to
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manage muni ci pal or industrial waste. CESQGs who do not conply
with the reduced requirenents of 40 CFR Part 261.5 becone subj ect
to the full set of hazardous waste regul ations.
C. Sierra Cub Lawsuit

After pronulgation of the final Minicipal Solid Waste Di sposal
Facility Criteria, the Sierra Club filed a petition for review of
the revised Criteria with the United States Court of Appeals for
the District of Colunbia Crcuit. Sierra Qub vs. EPA 992 F. 2d
337 (D.C. Cr.1993). The Sierra Cub contended that the EPA had
not fulfilled the Section 4010 requi renent for revised regul ati ons
because the Agency had not pronulgated rules for nonnunicipal
facilities that receive hazardous wastes from small quantity
generators. The Sierra Club, claimng that the EPA had m ssed a
statutory deadline, asked the Court to place EPA on a Court-
supervi sed schedule for issuing the rule required. The Court
essentially agreed with the Sierra Aub but directed it to the U. S.
District Court as the Court with jurisdiction to rule on a m ssed
statutory deadli ne.

On Cctober 21, 1993, the Sierra Club filed suit against the
EPA in the United States District Court for the District of
Col unbi a, once again seeking to conpel the EPA to pronul gate
revised riteria for nonnunicipal facilities that may receive snall
guantity generator hazardous waste.

As a result of the Cctober 21, 1993 |awsuit, the EPA and the
Sierra Club reached agreenent on a schedul e concerning revised
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Criteria for non-nunicipal facilities that may receive CESQG
wastes. This schedule requires that the EPA Admi nistrator sign a
proposal by May 15, 1995 and a final rule by July 1, 1996.
D. RCRA Section 3001(d)(4) and Conditionally Exenpt Small Quantity
Generators

As di scussed above, RCRA Section 4010(c) requires EPA to
promul gate revisions to the Criteria in 40 CFR Part 257 for
facilities that may receive hazardous househol d waste or "hazardous
waste fromsmall quantity generators under Section 3001(d)..." 42
U.S.C. section 6949a(c). Congress enacted sections 3001(d) and
4010(c) with the HSWA Anendnents of 1984.

Prior to enactnent of the HSWA Anendnents, EPA had
conditionally exenpted generators who produced |less than 1000
kil ograns of hazardous waste per calendar nonth from Subtitle C
requi renents. 45 FR 33103 - 33104 (May 19, 1980). I n enacting
Section 3001(d), however, Congress directed EPA to develop (by
March 31, 1986) a conprehensive set of standards which woul d apply
t o hazardous waste produced by small quantity generators of between
100 and 1000 kil ograns of hazardous waste in each cal endar nonth
("kg/ mo"). 42 U.S.C. Section 6921(d)(1). EPA was further
aut hori zed by Section 3001(d)(4) to pronulgate standards for
generators of |less than 100 kil ograns per nonth of hazardous waste
if the Admnistrator determnes it is necessary to do so to protect
human heal th and the environnent.

In response to this mandate, EPA pronulgated a rule which
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renoved the conditional exenption from Subtitle C requirenents for
generators of between 100 and 1000 kg/ no of hazardous waste. 56 FR
10146 (March 24, 1986). The 100 to 1000 kg/no snmall quantity
generators are now subject to a special set of standards under RCRA
Subtitle C hazardous waste requirenents (40 CFR Parts 262, 263,
264, 265, 266, and 270). 1d. at 10149.

However, EPA has not renoved the conditional exenption from
RCRA Subtitle C requirenents for those generators who produce
hazardous waste in quantities less than 100 kg/np as discussed
earlier in this preanble.

Because EPA has already required those generators who produce
between 100 and 1000 kg/nmb of hazardous waste to conply wth
Subtitle C standards, there is no need to revise the solid waste
di sposal facility Criteria in 40 CFR Part 257 for the disposal of
such small quantity generator waste. Smal | quantity generator
hazardous waste from a 100 to 1000 kg/nmo generator may not be
di sposed of in a solid waste disposal facility covered by Part 257.
| nst ead, such waste nust be treated and di sposed of in accordance
with requirenents in Parts 262 through 266 and 270.

Thus, EPA' s only renaining obligation under RCRA Section
4010(c) is to revise the open dunping Criteria for those facilities
which my receive CESQG waste, i.e., hazardous waste from
generators who produce less than 100 kg/nmo in a cal endar year. See
40 CFR 261.5(a). Today's proposed anmendnents to 40 CFR Parts 257
and 261 respond directly to the Sierra Cub challenge to EPA' s
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revised Criteria for MSWFs.
E. Previous Activities to Address Industrial Facilities that Manage
Non- Hazar dous | ndustrial Wastes

As referred to above, RCRA Section 4010(d) requires that the
Agency study the extent to which the existing Subtitle D Criteria
in 40 CFR Part 257 are adequate. The Agency conducted the
"Screening Survey of Industrial Subtitle D Establishnments” in 1985.
This Survey was designed to devel op national and industry-specific
estimates of the amount of non-hazardous industrial waste that was
managed in on-site managenent units along with a count of the
nunber of on-site nmanagenent units.

The Screening Survey established, at the national |evel, that
an estimated 72,000 establishnents managed Subtitle D industri al
waste in 1985 and an estinmated 20% (or approxi mately 12,000) of
t hose establishnents used at | east one of the on-site |and-based
managenent units to nmanage waste. The Screening Survey further
identified, at the unit level, that in 1985:

- 2,760 landfills were used to nanage 86.2 mllion tons of

Subtitle D industrial waste;

- 15,250 surface i npoundnents were used to manage 7.4 billion

tons of Subtitle D industrial waste;

- 4,300 land application units were used to manage 99.1

mllion tons of Subtitle D industrial waste; and

- 5,330 waste piles were used to nanage 76.9 mllion netric

tons of Subtitle D industrial waste.
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These data that were developed in 1985 continue to be the nbst
conprehensi ve nati onal data concerning the generation and
managenent of Subtitle D industrial wastes.

The Agency has over the past several years done eval uati ons of
State industrial waste prograns, evaluated the use of the Toxics
Rel ease Inventory (TRI) to characterize manufacturing industries,
and extrapolated from other existing data to better understand
i ndustrial solid waste nmanagenent. However, the Agency still nust
rely on the 1985 data as its nost conprehensive baseline
i nformati on.

I11. Summary of Today's Proposed Regul atory Approach

Section 4010 (c) requires that the Adm nistrator revise the
existing Part 257 Criteria for facilities that may receive
househol d hazardous wastes or CESQG hazardous waste. At a m ni num
the revised Criteria mnust include ground-water nonitoring as
necessary to detect contam nation, location restrictions, and
corrective action, as appropriate.

Today's proposal would add these statutory mninmum
requi rements for non-nunicipal solid waste disposal facilities that
recei ve CESQG hazardous waste. Any non-nunicipal solid waste
di sposal facility that does not neet the proposed requirenents my
not receive CESQG hazardous waste. A new Section 257.5 is being
proposed to address the facility standards for owners/operators of
non-nmuni ci pal solid waste disposal facilities that receive CESQG
hazardous wastes. The requirenents in Section 257.5 are
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substantially the sane as the statutory mninmum requirenents
devel oped for 40 CFR Part 258. The location restrictions are
proposed to be effective 18 nonths after pronulgation while the
ground-water nonitoring and corrective action requirenents are
proposed to be effective 24 nonths after pronul gation of this rule.

The Agency decided to use the previously promul gated NMSW.F
Criteria in Part 258 as the basis for today's proposal for a nunber
of reasons. The Agency believes that the Part 258 Criteria are
bei ng used as nmandatory standards by sonme States for non-nunici pal
solid waste disposal facilities. Furthernore, additional States
are incorporating as mandatory requirenents standards that are
substantially simlar to the Part 258 Criteria. The Agency also
believes that the Part 258 Criteria, particularly the ground-water
nmonitoring and corrective action requirenents, are an appropriate
set of performance standards and m ni num requirenents that can be
applied at non-nunicipal solid waste disposal facilities that
receive CESQG hazardous waste to protect human health and the
envi ronnent . In addition, EPA is requesting comment on an
al ternative approach which is solely a perfornmance standard w t hout
the national mninmumrequirenents in Part 258.

Today' s proposal al so anends the existing | anguage of Section
261.5 clarifying acceptable Subtitle D managenent options for
CESQGs. The existing |anguage in Section 261.5, paragraphs (f)(3)
and (g)(3) allows for a CESQG hazardous waste to be managed at a
hazardous waste facility (either in interimstatus or permtted),
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at a reuse or recycling facility, or at a Subtitle D facility that
is permtted, licensed, or registered by a State to nmanage
muni ci pal or industrial waste. Today's proposal would continue to
al l ow CESQG waste to be nmanaged at a hazardous waste facility or at
a reuse or recycling facility. Today's proposal, however, wll
require that if CESQG waste is managed in a Subtitle D disposal
facility, it nmust be managed in a MBWF that is subject to Part 258
or a non-municipal solid waste disposal facility that is subject to
the facility standards bei ng proposed in Section 257.5.

A conpl ete discussion of the rationale of today's proposed
approach, specifics of the proposed changes, and related issues is
presented in Section V of today's proposal.

As previously discussed, today's proposal responds to both the
statutory | anguage in RCRA Section 4010(c) and to the Sierra Cub
| awsui t . In responding initially to the statutory |anguage of
Section 4010(c), EPA elected to regulate nunicipal solid waste

landfills first, due to the conparatively higher risks presented by

these types of facilities. As will be discussed |later in today's
preanbl e, the subject of today's proposal -- non-nunicipal solid
waste disposal facilities that receive CESQG waste -- presents a

small risk relative to risks presented by other environnental
conditions or situations. Gven this |ower risk, the Agency would
have el ected not to issue this proposal at this time. In a tinme of
limted resources, common sense dictates that we deal w th higher
priorities first, a principle on which EPA nenbers of the
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regul ated community, and the public can agree. The Agency requests
comment from nmenbers of the public and regulated community on
whet her they agree with the Agency's position that this rul emaking
is alowpriority.

However, given the D.C Crcuit's reading of RCRA section

4010(c), Sierra Cub v. EPA 992 F.2d 3337, 347 (D.C. Cr. 1993),

and the schedule established as a result of the Ilitigation
initiated by Sierra ub in district court, the Agency believes it
must issue this proposal now (although there are higher priorities
wi thin the Agency). Faced wth having to issue this proposal for
a class of facilities that do not generally pose risks as high as
muni ci pal solid waste Ilandfills, +the Agency 1is proposing
alternatives that address only the statutory m ni num requirenents
in an attenpt to reduce the economc burden on the regulated
comunity.
| V. Characterization of CESQG Waste, Industrial D Facilities that
May Receive CESQG Waste, and Existing State Prograns Related to
CESQG Di sposal
A. CESQG Waste Vol unes, Cenerators and Managenent

In preparation for this rul emaki ng, EPA sought to characterize
the CESQG universe. EPA exam ned several national, state, and
| ocal studies that contained i nformati on on CESQGs, and sunmari zed
this i nformati on into five categories: (1) numnber of
establishments, (2) waste volunes, (3) nmmjor waste generating
i ndustries, (4) mpjor waste types, and (5) waste nanagenent
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practices.

Al t hough EPA believes that each of the studies reviewed
provi des sonme relevant information, only the EPA "National Smal
Quantity Hazardous Waste GCenerator Survey" (1985) presents a
conprehensi ve overview of the CESQG universe. This study was
national in scope and was based on a scientific survey of
approxi mately 50,000 establishnents that were considered potentia
generators of small quantities of hazardous waste. This study al so
covered 125 industries in both the mnufacturing and non-
manuf acturing sectors. Mreover, this study used survey data to
extrapol ate national estinmates for the total nunber of CESQGs and
wast e vol unme, while providing industry-specific detail on the types
of waste generated and net hods of nanagi ng t hese wast es.

The National Survey, however, has one major limtation: it is
based on data collected nore than a decade ago. Si nce then,
several significant changes nmay have occurred. First, changes in
manuf acturing processes and the growmh of new industries may have
resulted in the generation of new waste types, while other wastes
may no | onger be generated. Second, changes in the nethodol ogy for
identifying characteristic wastes (i.e., the revised TCLP) have
resulted in additional waste types entering the hazardous waste
regul atory system Third, Superfund liability concerns have becone
a significant factor for generators to consider when determ ning
wast e managenent options. Finally, newregulatory activities, such
as reporting under the Toxi c Rel ease | nventory, have been catal ysts
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for generators to change their use of toxic chemcals in the
manuf acturing process and their managenent of resulting wastes.
The result of these changes is that the generation and managenent
of CESQG waste today may be substantially different froma decade
ago. The Agency, however, nust continue to rely on the information
and concl usi ons developed in the "National Small Quantity Hazar dous
Wast e CGenerator Survey."

Gven this limtation, EPA exam ned several recent state and
| ocal CESQG studies to assess how the findings of the Nationa
Survey may or nmay not be supported. The recent studies also
provi de valuable insight into the current generation and nmanagenent
of wastes in several nmajor CESQG industries. These studies,
however, are different fromthe National Survey in two key areas.
First, they are nore narrow in scope. For exanple, each study
covers only a specific geographic |ocation and not the nation as a
whol e, and sone focus only on a |imted nunber of industries or one
sector, such as nmanufacturing. Second, these studies do not
exam ne the sanme waste types as the National Survey. Sone of these
studi es exam ned used notor oil, while the National Survey did not
evaluate this waste type. In sone cases, these differences
hi ndered a direct conparison between the National Survey and a
state or |ocal study.

1. Nunmber of CESQGs

The "National Small Quantity Hazardous Waste Generator Survey"
estimated that there are 455,000 establishments nationw de that
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gener ate hazardous waste in quantities of |ess than 100 kil ograns
per nonth (i.e., CESQGs). The study extrapolated this estinmate
fromsurvey data coll ected fromestablishnents in primary SICs (125
SICs were conbined into 22 industry groups) that were believed to
include potential generators of small quantities of hazardous
wast e.

More recent state-specific CESQG estimates, however, suggest
that this national estimate may be Iow. For exanple, the State of
Massachusetts and the State of Washington currently estimate that
there are 13,500 and 43, 000 CESQG establishnments in these states,
respectively. Together, these two estinmates account for over ten
percent of the national estimte of 455,000. EPA recognizes that
in conparing these estinmates, two inportant factors need to be
consi der ed. First, states may use nethods different from the
National Survey to calculate the nunber of CESQGs. Second, because
the National Survey was conducted nearly a decade ago, its estimate
does not account for growh in the nunber of CESQGs due to
i ncreased econonmic activity or new waste types entering the
hazar dous waste system

2. Maj or CESQG WAste Generating | ndustries

The "National Small Quantity Hazardous Waste Generator Survey"
conbi ned the surveyed 125 SICs into 22 primary industry groups for
conpari son. Based on these groupings, the study found that
approxi mately 80 percent of CESQG establishnents were in the non-
manuf acturing sector, while the remaining 20 percent were in the
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manuf acturi ng sector. In terns of waste volune, the National
Survey found that the non-nmanufacturing sector generated 88 percent
of CESQG waste, while the nmanufacturing sector generated the
remai ni ng 12 percent.

Specifically, the National Survey found that the | argest CESQG
non- manuf acturi ng i ndustry was vehicl e nmai nt enance, whi ch account ed
for 71 percent of CESQG waste volune and 54 percent of CESQG
establishnents for the 22 industry groups. Gt her nmajor non-
manuf acturing i ndustry groups included: dry cleaners (five percent
of waste volunme and establishnents); other services, such as
funeral services and building cleaning and maintenance (four
percent of waste volunme and five percent of establishnments);
construction (two percent of waste volunme and four percent of
establishnents); pesticide application services (two percent of
wast e vol unme and three percent of establishnents); and photographic
services (two percent of waste volune and three percent of
establ i shnents). The major manufacturing industries included:
metal s manufacturing (six percent of waste vol une and ten percent
of establishments), and printing/ceramcs (five percent of waste
vol une and ei ght percent of establishnents).

State and | ocal studies used a variety of nethods to determ ne
maj or CESQG industries. Consequently, their findings are not
easily conparable to the National Survey. Nonet hel ess, several
state and | ocal studies indicated that the vehicle maintenance and
construction industries are significant CESQG industries for the
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areas and industries covered by the studies.

3. CESQG Wast e Vol une

The "National Small Quantity Hazardous Waste Generator Survey"
estimated that CESQGs generated 201,600 tons of hazardous waste
yearly. Again, this estimate is based on an extrapol ation of data
collected from a nationwi de survey of 125 SICs conbined into 22
primary industry groups. At the tinme of this survey, this volune
estimate represented only 0.07 percent of the total quantity of
hazardous waste generated yearly by all hazardous waste generators
(conditionally-exenpt, small quantity, and | arge quantity).

Based on a review of recent state and |ocal studies, EPA
believes that this national waste volune estimte nay be
under st at ed. For exanple, in 1989, the State of Washington
estimated that CESQGs generated approxi mately 52,000 tons of CESQG
hazardous waste in that State al one. Since this single state
estimate represents nearly one fourth of the national estimate, EPA
expects that the appropriate national anmunt of CESQG waste is
| ar ger.

EPA recognizes that one inportant distinction between the
"National Small Quantity Hazardous Waste Cenerator Survey" estimte
and the Washington estimate is that the former study did not
i nclude used notor oil as a CESQG waste type, while Washi ngton did.
Used notor oil represented approxi mately one half of Washington's
CESQG waste stream Even if the total anount of used notor oi
were excluded from Washington's waste stream however, the
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remai ni ng vol une of CESQG waste woul d be approxi mately 25,000 tons.
Even at this anmount, EPA believes that the current national
estimate of 201,600 tons for the anmount of CESQG waste is likely to
be | ow.

4. Maj or CESQG Waste Types

For the industries surveyed, the "National Small Quantity
Hazardous Waste Generator Survey" found that wused |ead-acid
batteries conprised 61 percent of the CESQG waste stream O her
maj or waste types included: spent solvents/still bottons (18
percent of CESQG waste strean), dry cleaning filtration residues
(five percent), photographic wastes (four percent), fornaldehyde
(three percent), and acids/al kalides (two percent). The study al so
found that, with the exception of spent solvents/still bottons and
aci ds/ al kali des, each of the nmjor waste types were generated
primarily by one industry. For exanple, the vehicle nmaintenance
i ndustry was the primary generator of used |ead-acid batteries, dry
cl eaners generated dry cleaning filtration residues, photographic
services generated photographic wastes, and funeral services
generated fornmal dehyde. A variety of industries, however,
generated spent solvents/still bottons and acids/alkalides,
i ncl udi ng phot ographi c services, printers and publishers, vehicle
mai nt enance, and pesticide application services.

Recent state and local studies identified major CESQG waste
types that are conparable to those found by the National Survey.
For exanple, several studies found used | ead-acid batteries to be
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a mgjor CESQG waste type, although only one found batteries to
represent the | argest portion of CESQG waste. The anmount of | ead-
acid batteries in the CESQG waste streamranged from |l ess than one
percent to 61 percent. This wide range of estimates is |ikely due
to whether a study included used | ead-acid batteries in the vehicle
mai nt enance i ndustry. Since RCRA regul ati ons excl ude these wastes
from generator waste anounts if the generator recycles or reuses
these wastes, sone states' studies did not count |ead-acid
batteries in their review of the vehicle nmaintenance industry,
under the assunption that this industry recycles nost batteries.
As a result, the relative significance of this waste type varied
anong state and | ocal studies.

Several state and |ocal studies also supported the National
Survey's finding that spent solvents/still bottons were a
significant CESQG waste type. These studies found this waste type
to represent between 15 to 25 percent of the waste stream while
the National Survey found the portion to be 18 percent. Moreover,
simlar to the National Survey results, these studies found that a
variety of industries generated spent solvents/still bottons.
O her studi es found phot ographic wastes to be significant, ranging
fromfour to ten percent of the CESQG waste stream (the Nati onal
Survey estimated four percent).

A key difference between the state and | ocal studies and the
Nati onal Survey is the significance of used notor oil. Al t hough
t he National Survey did not exam ne the anpbunt of used notor oil
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generated, several state and |local studies found this waste to be
significant, if not the |argest waste type. Sonme studies found
used nmotor oil to represent one half to two thirds of the CESQG
waste stream |In these state and | ocal studies, used notor oil was
included in the vehicle maintenance industry. As is the case with
used | ead-acid batteries, RCRA Subtitle C regul ations do not count
used notor oil toward generator total anmounts if the used notor oil
is recycled or reused. Used oil that is recycled and is also
hazardous because it exhibits a hazardous characteristic is
regul ated under 40 CFR Part 279. However, state and |ocal studies
t hat excl uded used notor oil from vehicle maintenance (because it
was recycled), still found the waste type to be significant. For
exanpl e, Montgonery County, Maryland, found that nine percent of
the CESQG waste streamwas used notor oil, even after excluding it
from the vehicle naintenance industry. The County found that
phot ographi c services, woodworkers/painters, general building
contractors, and | andscapi ng/ pest control firms all generated used
notor oil.

5. CESQG Managenent Practices

The "National Small Quantity Hazardous Waste Generator Survey"
reported on CESQG waste managenent practices for each of the 22
primary industry groups. Toget her, these 22 primary industries
generated 121,600 tons of the estimated 201, 600 tons of total CESQG
waste generated by all industries nationw de in the survey year.
The survey found that approximately 80 percent (95,226 tons/yr) of
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the waste generated by the 22 industry groups was nanaged off-site,
whil e the remai nder (26,176 tons/yr) was nanaged on-site.
The predom nant nethods of off-site managenent for the 95, 226

tons/yr included recycling (73 percent of waste nmanaged off-site or

69, 000 tons), disposal at a solid waste landfill (ten percent or
9,300 tons), and disposal at a permtted Subtitle Clandfill (two
percent or 2,000 tons). The survey did not distinguish between

managenent at a nunici pal or a nonnunicipal solid waste |andfill
(e.g., industrial or construction and denolition landfills). This
distinction is significant since the Agency has previously revised
criteria for municipal solid waste landfills and currently requires
these facilities to neet nore stringent design and operating
criteria than nonnunicipal facilities. In addition, the National
Survey found that 13 percent of waste managed off-site is managed
in an "unknown" facility, as reported by those firns responding to
t he survey.

The National Survey found that disposal in the sewer system or
septic system was the nost common nethod of on-site managenent,
accounting for nearly 56 percent of CESQG waste vol une managed on-
site. Recycling and treatnment of CESQG waste were other forns of
on-site managenent. Only two percent (509 tons) of the CESQG waste
managed on-site was disposed in a solid waste landfill.

Wth regard to the major CESQG waste industries (vehicle
mai nt enance, netals manufacturing, laundries, printing/ceramcs,
pesticide application services, construction, and photographic
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services), the "National Small Quantity Hazardous WAaste Cenerator
Survey" found that all dispose sone anount of their CESQG waste in
an off-site solid waste landfill. Laundries managed the | argest
anount of their CESQG waste (45 percent) in an off-site solid waste
landfill. Only four of the major CESQG industries (netals
manuf acturing, laundries, pesticide application services, and
construction) disposed sone portion of their CESQG waste in an on-
site solid waste landfill. O the industries accounted for in this
survey, the construction industry nmanaged the |argest portion of
its CESQG waste (ten percent) in an on-site solid waste landfill.
I n devel opi ng these figures, EPA cautions that the National Survey
did not define an off-site or an on-site solid waste landfill.

Li ke the "National Small Quantity Hazardous Waste GCenerator
Survey", nore recent state and |l|ocal studies found that
approximately four-fifths of CESQG waste was manhaged off-site,
whi |l e the renmai nder was managed on-site. 1In addition, these state
and | ocal studies found that the predom nant off-site nanagenent
met hods were recycling and disposal in a solid waste or permtted
Subtitle C landfill. The portion of waste nmanaged in these
facilities, however, varied across the studies and differed from
the findings of the National Survey. This may be due to the
avai lability of specific waste nanagenent options in the area
covered by the state and | ocal study, but may al so be caused by a
better understanding of potential liability posed by the hazardous
wast es.
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In contrast to the National Survey, Montgonery County,
Maryland and the State of Washington found that none of their
CESQGs di sposed of their hazardous waste in an on-site solid waste
landfill. This finding, based on recent data, suggests that CESQGs
have changed their managenent practices with regard to on-site
disposal in landfills since the 1983-84 National Survey was
conduct ed. Specific on-site disposal nethods included in these
studi es were disposal in sewer, dunping on ground, and evaporati on.

Only Montgomery County, Maryland, identified specific off-site
waste rmanagenent practices associated with the major CESQG
industries. Simlar to the National Survey, the County found that
phot ographi ¢ services and general building contractors nmanaged a
portion of their CESQG waste in an off-site solid waste landfill.
Unli ke the National Survey, however, none of the waste from the
vehi cl e mai ntenance i ndustry and | aundries was nanaged in an off-
site solid waste landfill. CESQG wastes fromthese industries were
recycled or sent to a permtted Subtitle Clandfill.

In presenting informati on on CESQG waste vol unes, generators,
and managenent practices wusing its "National Small Quantity
Hazar dous Waste Generator Survey" and nore recent studies perforned
by State and |ocal governnents, the Agency is requesting that
comenters submt data on the anobunt of CESQG waste that is
potentially subject to this rulemaking. Furthernore, the Agency is
interested in receiving data on the current managenent practices
for CESQG wastes likely to be covered by this rul emaking.
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B. Facilities that May Recei ve CESQG Waste

1. Manufacturing Industries with On-Site CESQG D sposal

The first type of facility that may receive CESQG waste is a
manufacturing facility that co-disposes its industrial non-
hazar dous process waste on-site with its CESQG hazardous wastes.

As nentioned previously, the Agency used the 1985 "Tel ephone
Screening Survey" to identify the nunber of establishnments that
operated | and-based units for their industrial non-hazardous waste.
This Screening Survey also captured information on CESQGs. The
Tel ephone Screening Survey identified 12,000 establishnents that
managed i ndustrial non-hazardous waste on-site in | and-based units.
O these 12,000 establishnents, an estimted 3,742 establishnents
generated CESQG waste in 1985. O the 3,742 establishnents that
were CESQGs, nearly 60% were in the Stone, Cay, dass & Concrete
and the Food and Kindred Products |ndustries.

For the 3,742 establishnents that generated CESQG wastes in
1985, only 605 establishnments managed their CESQG waste on-site in
a | and-based unit (605 establishnents represents approximtely 5%
of the total 12,000 establishnments that nmanaged industrial waste
on-site in |and-based units). These 605 establishnents used
surface inpoundnents (309), waste piles (135), land application
units (91) and landfills (69). Five industries were identified as
having a significant nunber of the total 605 establishnents that
managed CESQG wastes on-site in |and-based wunits. These 5
i ndustries and their percentage of the total 605 establishnments
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Wer e:

Stone, Clay, dass, and Concrete (26%

Food and Kindred Products (22%

Primary Iron and Steel (8%

Textil e Manufacturing (8%

Pul p and Paper (7%
The Agency has conducted neetings and conference calls with sonme of
these industries to ascertain the current status of CESQG hazar dous
wast e generation and managenent.

The Agency held a conference call, on May 5, 1994, wth
representatives of the Stone, Clay, dass and Concrete |ndustry.
Representatives of the dass Packaging Institute, American Portl and
Cenent Alliance, Marble Institute of Anerica and the Brick
I nstitute of America were asked to provide recent information on
CESQG waste types and managenent practices. The d ass Packagi ng
Institute stated that typical CESQG hazardous wastes generated
within their segnent of the industry were lubricants that were
pi cked-up by vendors and transported off-site for disposal. The
American Portland Cenent Alliance stated that their typical CESQG
hazar dous wastes (i.e., lubricants or solvents) were also sent off-
site for disposal or burned in on-site cenent kilns. The Marble
Institute of Anerica stated that they produce no CESQG hazar dous
wast es and that non-hazardous dusts collected are typically sent to
a landfill for use as daily cover. Lastly, the Brick Institute of
Anerica stated that CESQG hazardous wastes, in the formof cleaning
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solvents, are collected by vendors and transported off-site. The
Agency concluded fromthis conference call that, while facilities
wthin the Stone, Cay, dass, and Concrete Industry may stil
produce small anobunts of CESQG hazardous wastes, nost facilities
within the industry generally appear to no |onger nmanage their
CESQG waste in on-site disposal units.

The Agency held a separate neeting, on January 11, 1994, with
20 representatives fromthe food industry, specifically the Food
| ndustry  Environnent al Forum a working group addressing
environnmental issues affecting the food industry. The views of the
Forum were that the food industry generates little, if any, CESQG
hazardous wastes. The food industry avoids the use of hazardous
materials since they are manufacturing products for human
consunption. The industry avoids the use of toxic solvents; even
in their machi ne shops they use non-toxic alternatives devel oped as
part of pollution prevention prograns. Any CESQG hazardous wastes
generated mght include |aboratory <chemcals and solvents
associated with mai ntenance of their transportation fleet. Even
so, these snmall anounts of CESQG hazardous wastes are generally no
| onger managed in on-site disposal units; these wastes are sent
off-site for managenent.

In regard to industrial waste facilities, the Agency believes
that on-site co-disposal of industrial wastes with sonme anount of
CESQG waste is a very limted practice. It appears from the
Agency's limted interaction with those industries likely to have
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a high percentage of CESQG waste di sposal on-site that many CESQG
wastes are no | onger being generated or are nore likely to be sent
off-site for recycling or treatnent. Furt hernore, the Agency
believes that industrial waste disposal facilities that may stil
be di sposing of CESQG waste on-site will elect to send their CESQG
waste off-site to a nunicipal landfill, a hazardous waste | andfil
or off-site for treatnent or recycling. These options woul d be
cheaper for industrial waste facilities vs. continuation of CESQG
on-site disposal and conpliance with today's proposed standards
(i.e., ground-water nonitoring and corrective action).

The Agency wi shes to enphasize that this proposal does not
change the manner in which waste is determned to be hazardous.
Cenerators of wastes have an obligation to determ ne through
testing or their knowl edge of the waste if a waste is a hazardous
waste (40 CFR 262.11). The generator nust then determine if any
hazardous waste he generates is regulated hazardous waste, or
conditionally exenpt small quantity generator hazardous waste (40
CFR 261.5).

The Agency is requesting coment on the preval ence of
manuf acturing i ndustries that manage CESQG hazar dous wastes on-site
along with volunme estinates. The Agency is also interested in
obt ai ni ng comments on the Agency's assunption that on-site di sposal
of CESQG hazardous waste at industrial waste facilities has
decreased overall and wll not continue in the future.

2. Commercial Of-Site Facilities

33



The second type of facility that in sonme cases recei ves CESQG
waste is a comercial off-site facility that disposes of only
i ndustrial non-hazardous wastes with sone armount of CESQG hazar dous
wast es being co-disposed at the facility. Based on infornmation
fromthe groups listed below, the Agency estimtes that there are
only 10 - 20 commercial off-site facilities that receive only non-
hazardous industrial wastes. (Of-site comercial facilities that
receive household hazardous waste are subject to the Part 258
Criteria.) However, in neetings with the Environnental |ndustry
Associations (EIA) (fornmerly known as the National Solid Waste
Managenent Associ ation) and Browning Ferris Industries, the Agency
was told that as a general matter CESQG di sposal is prohibited at
these 10 -20 facilities as a result of permtting conditions and
due to decisions at the corporate |evel of the individual conpanies
not to accept CESQG waste.

3. Construction and Denplition Landfills

The last group of facilities that receive CESQG wastes are
construction and denolition waste |andfills. The Solid Waste
Associ ation of North Anmerica (SWANA) published the "Construction
Waste and Denolition Debris Recycling ... A Priner" that estinmated
that approximately 1800 construction and denolition landfills
existed in early 1992. The Agency's list of construction and
denolition waste landfills developed in 1994 estinmated
approximately 1900 facilities. These construction and denolition
landfills dispose of construction waste and denolition debris
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(which generally refers to waste naterials generated as a result of
construction, renovation, or denolition). Mny types of wastes are
di sposed of in construction and denolition landfills, such as
metal s, wood, concrete, dry wall, asphalt, rocks, soil, plastics,
pi pes and glass. Construction and denolition landfills may al so
recei ve CESQG hazardous waste materials, which could include things
such as paints, adhesives, and roofing cenents. Although the
general term "construction and denolition waste" is used to
describe all wastes generated in construction, renovation, and
denolition activities, the specific types of waste generated are a
direct result of the type of project. Construction of a new house,
denolition of old buildings as part of a restoration of a downtown
area, renovation of an old office building, and new highway
construction all result in different types of construction and
denolition waste materials being generated.
The report entitled "Construction Waste and Denolition Debris
Recycling ... A Prinmer" divided construction and denolition waste
activities into five categories. These five categories and the
typi cal construction and denolition waste materials associated with
each category are presented bel ow
Roadwor k Materi al : nostly asphalt, concrete (with or
wi thout reinforcing bar), and dirt

Excavated Material: Mstly dirt, sand, stones (sonetines
contam nated with site cl earance wood
waste and buried pipes)
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Bui |l ding Denolition: Mainly m xed rubble, concrete, steel
beans, pipes, brick tinber and other
wastes fromfittings and fixtures

Construction/ Renovation: M xed waste includi ng wood,
roofing, wall board, insulation
materials, pieces of duct work and
pl unmbi ng

Site O earance: Mostly trees and dirt wth the
potential for sone concrete,
rubbl e, sand and steel.

Sone construction and denolition waste facilities may be
subject to the requirenents bei ng proposed today. Construction and
dermolition waste facilities that receive wastes that are CESQG
hazardous wastes will have to conply with the proposed changes to
Part 257.5.

CESQG hazardous wastes generated in construction, renovation,
and denolition are nost |likely to be specific chemcals or products
used in these activities. Li sted bel ow are typical exanples of
wast es generated by construction and denolition activities that may
be CESQG wastes, if the wastes are hazardous and are generated
under the CESQG |imts (<100 kg per nonth, or less than 1 kg per
nont h of acute hazardous waste):

o] Excess materials wused in construction, and their

contai ners. Exanpl es: adhesives and adhesi ve cont ai ners,
| eftover paint and paint containers, excess roofing
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cenent and roofing cenent cans;

0 Waste oils, grease, and fluids. Exanpl es: nachinery
| ubricants, brake fluids, engine oils.

o] Waste solvents or other chemcals that would fail a
characteristic or that are listed as a hazardous waste
that are renoved from a building prior to denolition
(e.qg., ignitable spent solvents, spent acids or bases,
|isted spent solvents (FO0O1 - FO005), or listed unused
comercial chem cal products that are to be discarded).

Ceneral construction and denolition debris (e.g., rubble from
buil ding denolition) would typically be hazardous waste only if it
exhibits one of the four characteristics of hazardous waste:
ignitability, corrosivity, reactivity, or toxicity (see Subpart C
of 40 CFR Part 261). To determne if such debris is hazardous, the
generator shoul d use know edge of the waste or test to determne if
a representative sanple of the waste exhibits any of the
characteristics. See 40 CFR 262.11. See also Chapter nine of
"Test Methods for Evaluating Solid Waste, Physical/Chem cal
Met hods" (SW846), Third Edition, on how to develop a sanpling
program As an exanple, if a building is denolished, the generator
shoul d use his know edge concerning the building debris, or test a
representative sanple of the building debris, to see if the
bui l di ng debris exhibits a characteristic of hazardous waste.

Prior to denolishing a building, the owner or the denolition

conpany may choose to renobve conponents of the building that
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contain concentrated constituents of concern such as |ead pipe,
| ead flashing, nercury containing thernostats and sw tches, or
mer cury-containing lanps (light bulbs). This may be done for
pur poses of avoiding concern that the entire denolition rubble may
exhibit the characteristic of toxicity, for recycling and resource
conservation, or as required by state or local |law. For purposes
of resource conservation, the Agency encourages renoval of itens
that nmay be cost-effectively recycled or reused. It should be
noted that any renoved itens should be nanaged in conpliance with
applicable requirenents, i ncl udi ng, if the itens exhibit
characteristics, the requirenents for CESQG or the full hazardous
waste regul ations. Also note that sonme such itens may be, in the
future, covered under streamined "universal waste" regulations
that would mnimze the applicable regulatory requirenents. (See
the final "universal waste rule,"” ER , May 11, 1995.)

Literature that was evaluated by the Agency and summarized in
Chapter 2 of the Agency's report "Construction and Denolition Waste
Landfills" identify a nunber of wastes that are referred to using
such terns as "hazardous," "excluded," "unacceptable," "problem"™
"potentially toxic," or "illegal."” It is not necessarily true that
all of these wastes neet the definition of "hazardous" under
Subtitle C of RCRA, but they provide an indication of the types of
wastes that nmay be present in the construction and denolition waste
streamthat are considered by others to be a potential problem

A construction and denolition waste generator shoul d contact
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their State Solid Waste Program for their guidance or rules
concerning the types of construction and denolition wastes that the
State considers to be hazardous.

C. Existing State Prograns

1. State Requirenents Pertaining to Managenent of CESQG Hazar dous

Wast es

Since the existing controls governing the disposal of CESQG
waste are under the Subtitle C program (i.e., 8261.5), State
requirements mnust be at least as stringent as the Federal
requirements. States may however establish nore stringent controls
for CESQGs within their jurisdiction. Sonme States require that
CESQGs obtain a hazardous waste |ID nunber while other States
require CESQGs to use a nmanifest for off-site transportation. Sone
States require that all or some portion (e.g., those with liquid
industrial and ignitable wastes) of CESQG waste be managed at only
permtted Subtitle C facilities. States that require that CESQG
wast e be managed at only Subtitle Cfacilities would prohibit CESQG
di sposal in a municipal, non-hazardous industrial, or construction
and denolition waste landfill.

2. State Requirenents for Construction and Denplition Facilities

EPA conducted a study to determne the current regulatory
standards for construction and denolition facilities that are
applicable on a State |evel. State regulatory standards for
construction and denolition facilities vary State-by-State and are
generally not as detailed nor environnentally stringent as State
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standards for municipal solid waste landfills. Furthernore, States
apply standards nore frequently to off-site construction and
denolition waste facilities vs. on-site construction and denolition
waste facilities. 1n general, the EPA study focussed on the nunber
of State prograns that had requirenents for the statutory m ni mum
conponents specified in RCRA Section 4010(c). The nunbers,
di scussed bel ow, correspond to the nunber of States that inpose the
requi renent or standard on off-site construction and denolition
waste facilities. Cenerally, a smaller nunber of States inpose
requi renents on on-site facilities.

The nost common | ocation restrictions that States apply to C&D
facilities relate to airports and bird hazards, wetlands and
f1 oodpl ai ns. A majority of the States (35) have restrictions
applicable to construction and denolition facilities being | ocated
within the 100-yr. fl oodplain. Twenty-five (25) States have
| ocation restrictions pertaining to construction and denolition
di sposal facilities in wetlands. Simlarly, 21 States have
| ocation restrictions for sonme or all construction and denolition
facilities pertaining to airports and bird hazards. Fewer States
have adopted l|ocation restrictions pertaining to seismc inpact
zones, fault areas, or unstable areas.

Wth regard to ground-water nonitoring and corrective action,
29 States require sone or all construction and denolition
facilities to nonitor ground-water and 22 States have corrective
action requirenents. For those States that inpose ground-water
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moni toring requirenents, nost States have requirenents that are
substantially less stringent than the Minicipal Solid Wste
Landfill Criteria (Part 258). Wth regard to those States that
i mpose corrective action requirenents, States usually require that
either the permt applicant submt a corrective action plan with
the permt or require the facility owner/operator to submt a plan
after a release to ground water is detected.
V. Discussion of Today's Regul atory Proposal
A. Non-Muni ci pal Solid Waste Disposal Facilities that Recei ve CESQG
Hazar dous Waste

This rule applies to non-nunicipal solid waste disposal
facilities that recei ve CESQG hazardous waste, and the rule would
provide that only such facilities which neet the requirenents in
Section 257.5 "may receive" CESQG waste, as required by RCRA
Section 4010(c). Any non-nunicipal solid waste disposal facility
that does not neet the proposed requirenents nmay not receive CESQG
hazardous waste. The non-nunicipal units that are subject to this
rule are surface inmpoundnents, landfills, |and application units
and waste piles that receive CESQG waste for storage, treatnent, or
disposal. This is based on the existing applicability of Part 257
to all solid waste disposal facilities (40 CFR 257.1(c)). Di sposal
is defined at 257.2 to nmean "the discharge, deposit, injection,
dumpi ng, spilling, leaking, or placing of any solid waste or
hazardous waste into or on any land or water so that such solid
wast e or hazardous waste or any constituent thereof may enter the
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environnent or be emtted into the air or discharged into any
waster, including ground waters.” This is also the statutory
definition of "disposal" in RCRA Section 1004(3). The definition
covers any placenent of waste on the land whether it is intended to
be tenporary or pernanent.

The Agency believes that tw types of facilities are
potentially subject to this rule. The first type would be a
facility where a CESQG co-di sposes industrial non-hazardous waste
and CESQG hazardous waste on-site. The Agency believes that only
a very few CESQG facilities currently continue on-site disposal of
CESQG waste. For purposes of the Regulatory Inpact Analysis (R A,
t he Agency assunes these facilities will cease that practice to
avoid the cost of conpliance with this proposed rule. However ,
shoul d CESQGs continue to dispose of their hazardous waste on-site
they nust conply with these revised facility standards. The Agency
bel i eves that generators who neet the conditions of the exenption
in 261.5 and choose to send their waste off-site to an acceptabl e
facility (as specified in proposed sections 261.5(f)(3) and (9g)(3))
woul d not be subject to the new 40 CFR 257.5 standards for any
continued on-site disposal of only non-hazardous waste.

The other type of facility subject to today's rule is a non-
muni ci pal solid waste disposal facility that receives wastes
generated off-site that includes CESQG hazardous wastes. Such
facilities include construction and denolition waste disposal
facilities and comrerci al i ndustri al solid waste disposal
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facilities.

Sone interested parties have suggested that revised facility
standards pronul gated under the authority of RCRA section 4010 (c)
should be applicable to all on-site and off-site industrial non-
hazardous waste disposal. This interpretation would inpose
standards for CESQG disposal on all industrial solid waste
regardl ess of whether or not there was any I|ikelihood that CESQG
waste m ght be present. The Agency believes that this
interpretation is overly broad. If Congress had intended to
aut horize EPA to revise disposal standards for all non-nunici pal
solid waste, the Agency believes that the statute would have stated
t hat . | nstead, the |anguage of section 4010(c) clearly ties
revised criteria to solid waste facilities that nay receive small
quantity generator waste (CESQG hazardous wastes under current
Subtitle Cregulations) and not to those facilities receiving non-
hazardous solid wastes.

Facilities that are uncertain about their status because of
the restricted nature of the wastes that they accept are encouraged
to consult with their approved State to determ ne whether they are
subject to the new 257.5 criteria.

B. Decision to Inpose or Go Beyond the Statutory M ni num Conponents

RCRA Section 4010(c) requires that these revised Oriteria nust
at a mnimuminclude location restrictions, ground-water nonitoring
as necessary to detect contam nation, and corrective action, as
appropriate. The Part 258 Municipal Solid Waste Landfill Criteria
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went beyond the statutory mnimum requirenents (see 56 FR 50977)
and included the follow ng additional requirenents: operational

requi renents, design standards, closure and post-closure care

requi rements and financial assurance standards. The Muni ci pal
Solid Waste Landfill Criteria went beyond the statutory m ninum
conponents for a variety of reasons. Sonme of these reasons
i ncl uded:

- 163 case studies that reveal ed ground-water contam nation at

146 MSW.Fs, along with 73 MSW.Fs that had docunented cases of

surface water contam nation

- 29 documented cases of wuncontrolled nethane rel eases at

MSWLFS causing fires and explosions at 20 of the 29

facilities,

- a high percentage of National Priority List (NPL) sites were

MSWLFs (184 sites out of 850 as of May 1986), and

- a belief, based on risk nodelling, that sone MSWFs

present ed unacceptable risks to human health .

Taken together, these problens denonstrated a pattern of
recurring problens and potential hazards associated with MWFs
best addressed by requiring a conprehensive set of facility
st andar ds.

Today' s proposal inposes only the statutory m ni num conponents
for non-nunicipal solid waste disposal facilities that receive
CESQG hazar dous wast es. Based on the data reviewed below, the
Agency believes that these facilities do not pose risks that would
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warrant nore conprehensive facility standards.
1. Construction and Denolition Waste Facilities

The Agency analyzed existing |eachate and ground-water
nmoni tori ng data, and damage cases associated with constructi on and
denolition waste nmanagenent to assess potential risks associated
wth construction and denolition waste disposal facilities.
Landfill |eachate sanpling data and ground-water nonitoring data
were collected fromstates and fromgeneral literature provided to
t he Agency by the National Association of Denolition Contractors
( NADC) .

a. Construction and Denplition Leachate

EPA eval uated representative construction and denolition waste
| eachate values ("Construction and Denolition Waste Landfills").
(This data was conplied by NADC). Leachate sanpling data for 305
paraneters sanpled for at one or nore of 21 construction and
denolition landfills were conpiled into a database.

O the 305 paraneters sanpled for, 93 were detected at | east
once. The highest detected concentrations of these paraneters were
conpared to regulatory or health-based "benchmarks," or concern
| evels, identified for each paraneter. Safe Drinking Water Act
Maxi mum Cont am nant Levels (MCLs) or Secondary Maxi num Cont anm nant
Levels (SMCLs) were wused as the benchmarks if available.
O herwi se, health-based benchmarks for a |eachate ingestion
scenario were identified; these were either reference doses (RfDs)
for non-carcinogens, or 10° risk-specific doses (RSDs) for
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car ci nogens. Benchmarks were unavailable for many paraneters
because they have not been studied sufficiently.

O the 93 paraneters detected in C& |l andfill |eachate, 25 had
at | east one neasured val ue above the regulatory or health-based
benchmark. For each of these 25 paraneters, the nedian |eachate
concentration was cal cul ated and conpared to its benchmark. The
medi an val ue was first cal cul ated anong the sanples taken at each
landfill, and then across all landfills at which the paraneter was
detected. Due to anonalies and inconsistencies anong the sanpling
equi prent used at different tines and at different landfills, non-
detects were not considered in determning nedian values; i.e., the
non-detects were discarded before calculating both individual
landfill concentration nmedi ans and nedi ans across landfills. Thus,
the nmedi an | eachate concentrations represent the nmedi an anong the
detected values, rather than the nedian anong all val ues. The
medi an concentration anong all values would in nost cases have been
| oner than those cal cul ated here.

Based on (1) the nunmber of landfills at which the benchnark
was exceeded and (2) a conparison between the nedian detected
concentration and the benchmark, seven paraneters energe as being
potentially problematic. The Agency identified this list of 7
potentially problematic paraneters by elimnating fromthe ori gi nal
list of 25 paraneters any paraneter that was only detected at one
landfill (this was determned to be not representative) and,
furthernore, elimnating any paraneter whose nedi an concentration
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did not exceed the benchmark value for that paraneter. The 7
potentially problematic paraneters are as foll ows:

1, 2- Di chl or oet hane

Met hyl ene chl ori de

Cadm um

l ron

Lead

Manganese

Total dissolved solids

The benchmark values for three of the paraneters (tota

di ssol ved solids, iron, and nanganese) are secondary MCLs (SMCLs).
Secondary MCLs are set to protect water supplies for aesthetic
reasons, e.g., taste, rather than for health-based reasons. The
remai ning 4 constituents, their calculated nedians, and health-

based benchmark val ues are as foll ows:

Consti tuent Medi an Heal t h- Based Val ues
Concentration Val ue Sour ce
1, 2- Di chl or oet hane 19 ug/l 5 wug/l MCL
Met hyl ene chl ori de 15. 2 ug/| 5 ug/l 10°° RSD
Cadm um 10.5 ug/| 5 wug/l MCL
Lead 55 ug/l 15 ug/ | Action Level

The next step in evaluating the significance of these
constituent concentrations is to apply an exposure nodel to devel op
a relationship between the constituent concentration in the
environnment at an assunmed exposure point and the constituent
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concentration in the waste. This is because constituents rel eased
froma waste undergo a variety of environnental fate and transport
processes that result in exposure point concentrations that are
| ower than levels in the waste streamor in | eachate.

The Agency assuned a dilution attenuation factor (DAF) of 100
for the fate and transport analysis. The value of 100 was sel ect ed
based on the devel opnent of the Toxicity Characteristic (40 CFR
261. 24) . The DAF is an estimate of the factor by which the
concentration is expected to decrease between the waste nanagenent
facility and a hypot hetical downgradi ent drinking water well.

A multiplier of 100 corresponds to a cunul ative frequency cl ose to
the 85th percentile fromthe EPACM. simul ations used to support the
TC rule. 1In other words, in this exposure scenario, an estimated
15 percent of the drinking water wells closest to unlined mnunici pal
l andfills could have contam nated concentrati ons above MCLs.
D viding the cal cul ated nedi an concentration by the DAF of 100 and
conparing the new concentration allows for an estimte as to
whet her the new concentration wll exceed the health-based val ue at
an exposure point. In using the DAF of 100, the resulting new
concentrations are all below their respective health-based val ues.
The resulting concentrations as conpared to the health-based val ues
are presented in the table bel ow
Consti t uent Medi an Concentrati on Heal t h- Based Val ue

Di vi ded by DAF of 100
1, 2- Di chl or oet hane .19 ug/| 5 ug/|
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Met hyl ene chl ori de . 152 ug/ | 5 ug/|
Cadm um . 105 ug/ | 5 ug/l
Lead .55 ug/| 15 ug/|

b. Construction and Denpliti on Dannge Case Anal ysis

EPA conducted a study ("Damage Cases: Construction and
Denolition Waste Landfills") to determ ne whether the disposal of
C&D debris in C& landfills has led to the contam nati on of ground
or surface water or damages to ecol ogical resources. All of the
damage case information EPA evaluated canme from existing
information in State files and literature sources. EPA was able to
identify only 11 C&D landfills wth evidence of ground water or
surface water contam nation. EPA found no docunented evi dence of
exi sting human health risks or ecosystem damages at construction
and denolition landfills and little docunmented evidence of off-site
cont am nati on

When the Agency reviewed existing sources of data for C&D
damage cases, the Agency reviewed existing Superfund databases
(NPL), contacted EPA regional representatives, 32 States, county
envi ronment al Agenci es, and existing studies or reports providing
background information on C& facilities and damages.

When EPA searched for C& damage cases, several criteria were
used to identify where the damages coul d reasonably be associ at ed
wi th construction and denolition facilities and construction and
denolition waste disposal. First and forenost, the Agency sought
to identify C& facilities that accepted predom nately C&D wastes.
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Landfills that had received significant quantities of municipal
wast e, non-hazardous industrial waste, or hazardous waste in the
past were excluded fromconsideration. Additionally construction
and denolition sites located near other facilities or |eaking
underground storage tanks that could reasonably be the source of
contam nation were excluded as possi bl e C& damage cases. Lastly,
t here needed to be docunented evi dence of contam nation at the C&D
site.

The 11 damage cases that the Agency has identified are from
New York, Virginia, and Wsconsin. Virginia and Wsconsin have
requi red groundwater nonitoring since 1988 at C&D facilities. The
facilities in New York were anong 9 C&D sites investigated due to
public concerns about possible hazardous waste disposal and
potential human health and environnental i npacts.

A study of the 11 C&D sites reveal ed on-site ground-water
contam nation at all of the facilities and surface water
contam nation at 6 of the 11 sites, with the main contam nants
bei ng netals and other inorganics. At 3 of the 11 facilities,
sedi nent contam nation was al so detected. Al t hough nost of the
contam nation associated wth these danage cases occurred on-site,
2 of the eleven facilities did have off-site contam nation (both
facilities had sedinents and surface water contam nation occurring
off-site).

Al t hough nost of the 11 sites were nonitored for a wi de range
of organic and inorganic constituents, virtually all of the
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contam nati on was associated with inorganics. Constituents that
exceeded State ground-water protection standards or Federal
drinking water criteria nost frequently were nmanganese (9 sites),
iron (8 sites), total dissolved solids (6 sites), lead (5 sites),
magnesi um (4 sites), sodium (4 sites), Ph (3 sites) and sulfate (3
sites). The other 8 constituents that were detected in ground
wat er at these 11 sites were detected at only one or two sites.

For the 6 sites that had surface water contam nation, the
constituents that exceeded State surface water standards or Federal
Anbi ent Water Quality Criteria nost frequently were iron (4 sites),
zinc (3 sites), lead (2 sites), and copper (2 sites). The other 5
constituents that were detected in surface water at these 6 sites
were detected only once. No fish kills or other observable inpacts
on aquatic life were reported in any of the references that the
Agency revi ewed.

A look at the nost frequently detected constituents in ground
wat er or surface water reveals that of the 10 constituents, 7 are
a concern due to SMCLs; only |ead, nmagnesium and sodi um are not.
Magnesi um was found to exceed only an applicable State standard by
a factor of 4 tinmes, while sodiumwas found to exceed an applicable
State standard by a factor of 14. Lead was found in ground water
to exceed the Federal action |level at the tap (15ug/l) by a factor
of 6. Lead was also found in surface water to exceed the
establ i shed Federal Anbient Water Quality Criteria by a factor of
16 to 300 (although for the higher factor the reported val ue of
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lead in the surface water was "estimated").

c. Construction and Denplition Gound-Water Monitoring Data

Limted ground-water nonitoring data suggests that a simlar
set of paraneters that are detected in C& | eachate and that appear
i n damage cases associated with C& facilities are also detected in
ground water. Based on the limted ground-water data, only 19
paraneters had a maxi mum val ue exceedi ng a heal t h-based benchnar k.
O these 19 paraneters, 8 exceeded a secondary MCL (TDS, sulfates,
Ph, manganese, chlorides, iron, copper, and alum num. For the
remaining 11 paraneters, 5 are organics (Bis(2-ethylhexyl)
pht hal at e, met hyl ene chl ori de, tetrachl or oet hene, 1,2, 4-
trichl orobenzene, and 1,1,1-trichloroethane), 5 are inorganics
(arsenic, cadmum lead, nercury, and nickel), and 1 is a
conventional paraneter (nitrate). Only one constituent (cadm um
exceeded its health-based value by an order of magnitude. Sone
constituents had a maxi mum ground-water value just exceeding its
heal t h-based value. It is inportant to renmenber that when | ooking
at the limted ground-water nonitoring data what is being di scussed
in this paragraph are maxi num | evel s; additional sanpling events
for these constituents resulted in |ower |evels or non-detects.

d. Conclusions for Construction and Denplition Facilities

Wiile the data on construction and denolition waste
landfills are limted, the Agency has reached sone concl usi ons.
Based on evaluation of the data analyzed above, individual
construction and denplition waste facilities may have caused
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limted damage to ground water and surface water and potentially,
may pose a risk to human health and the environnment. [ ndividual
C&D facilities may al so affect usability of drinking water due to
aesthetic inpacts. However, the Agency believes that C&D
facilities, in general, do not currently pose significant risks and
t hat individual damage cases are |imted in occurrence. The snal
nunber of damage cases and the | eachate concentration data revi ewed
above support these concl usions. Ground-water nonitoring and
corrective action at these facilities will ensure that any rel eases
and potential risks at individual facilities will be identified and
corrected in a tinely fashion to protect human health and the
environment. Location restrictions will ensure that non-nunicipa
solid waste disposal facilities that receive CESQG waste w || be
| ocated in acceptabl e areas, thereby, providing further protection
of human health and the environnent. Because construction and
denmolition waste facilities, in general, do not currently pose
significant risk, the Agency has concluded that the statutory
m nimumrequi renents will ensure protection of human health and the
envi ronment .
2. Of-Site Commercial Landfills

As for the 10- 20 comrercial off-site facilities that accept
only industrial wastes, the Agency understands that corporate
policy has been to subject these types of facilities to stringent
environmental controls. |In addition, State regul ations also apply
to these types of facilities. A facility of this type generally

53



enploys a liner, has closure and post-closure care requirenents and
financial assurance standards. These State and corporate controls
go beyond the statutory m ninumcontrols and therefore the Agency
believes that there is no need, on the Federal level, to inpose
addi tional standards beyond the

statutory m ni num

3. Request for Additional Data and Conmments Concerning Statutory

M ni nrum or More Conprehensive Facility Requirenents

The Agency solicits coments on the two reports referenced
above "Construction and Denolition Waste Landfills" and "Damage
Cases: Construction and Denolition Landfills" The |eachate and
ground-water nonitoring data and the danage cases anal yzed above
represent a small nunber of facilities relative to the construction
and denolition facility universe. The Agency solicits any
addi tional data concerning C& facilities to further assess the
potential risks they may pose, as well as additional data on
comercial industrial solid waste facilities or other types of
facilities that may be subject to today's proposal.

The Agency al so requests coment on whether the requirenents
bei ng proposed today should go beyond the statutory m ninum
conponents. Requirenents beyond the statutory m ni mum conponents
could include all or any of the follow ng conponents: operationa
criteria, design standards, <closure and post-closure care
requirenents, and financial assurance standards. The Agency is
requesting that commentors docunment the need to go beyond the
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statutory m ni num conponents. The Agency is al so requesting that
commentors be specific as to whether any additional controls should
be identical to the Part 258 Criteria for municipal landfills or
should require a different standard and what that standard shoul d
be.
C. Decision to Establish Facility Standards Under Part 257 and
Revi sions to Part 261

The Agency proposes today to establish facility standards, in
Part 257, for non-mnunicipal solid waste disposal facilities that
recei ve CESQG hazardous wastes. Section 4010(c) states that the
Agency should revise the existing Part 257 Criteria for facilities
that "may receive" CESQG waste. Clearly today's proposal responds
to the statutory |anguage. The Agency is proposing to establish
facility standards, in a separate section in Part 257, for non-
muni ci pal solid waste disposal facilities that receive CESQG
hazardous waste. By providing that only those facilities neeting
t he new standards "may receive" CESQG waste, the Agency believes it
wll satisfy the statutory nmandate of RCRA Section 4010(c).

The Agency is also proposing revisions to the |anguage in
Section 261.5 (Special requirenents for hazardous waste generated
by conditionally exenpt small quantity generators). These
revisions wll clarify the types of acceptable treatnent, storage,
or disposal facilities that can be used to manage CESQG hazar dous
waste while making it clear that CESQGs are responsible for
ensuring that their CESQG hazardous wastes destined for storage,

55



treatnment, or disposal are sent to acceptable facilities. Thi s
will help ensure that CESQG waste is not sent to facilities that do
not neet the new Part 257 reqgqulations (i.e., to facilities that
"may not receive" CESQG wastes.

Acceptable facilities are either interimstatus or permtted
Subtitle Cfacilities; municipal facilities permtted, |icensed, or
registered by a State and subject to Part 258 or an approved State
progran non-nmnunici pal solid waste disposal facilities that are
permtted, licensed, or registered by a State and subject to Part
257.5 or an approved State program or solid waste nmanagenent
facilities that are permtted, licensed, or registered by a State
(i.e., municipal solid waste conbustor). EPA encourages CESQGs to
consult with their State solid waste agency to determ ne which
facilities are acceptable. Today's proposed changes to Section
261.5 make no changes to the provisions allowng CESQGs to send
their hazardous waste for beneficial use, reuse, legitimte
recycling or reclanmation.

D. Request for Comment on the Use of an Alternative Requl atory

Approach in Today's Rule

The Agency previously discussed its proposed approach to
i npose only the statutory mninmum requirenents on non-nunici pal
solid waste facilities that receive CESQG hazardous waste. The
Agency has identified two options for witing the statutory m ni mum
conponents. One option is to use the Part 258 Criteria as the
baseline for these requirenments. The second option would be to
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specify general performance standards to be net by facility
owners/operators as they inplenent the standards as well as to
guide States in designing new regulatory prograns (or revising
exi sting regul atory prograns).

There are several reasons why the Agency is considering using
the Part 258 Criteria. 1) Part 258 Criteria provide sufficient
detail so that an individual owner/operator can self-inplenent them
w thout State interaction in those instances where States do not
seek approval of their permtting program as required in RCRA
Section 4005(c). 2) EPA believes that the national mninmm
requi renents are necessary to collect reliable and consistent
ground-water nonitoring data and to respond to contanm nation from
the unit. 3) They contain a substantial anount of flexibility that
all ows approved States to tailor standards to individual and
classes of facilities. Also, EPA and State success in
acconplishing 42 State program approvals denonstrates that a
variety of State approaches are consistent with the Part 258
Citeria. As an exanple, States have established different design
st andards based on State-specific or site-specific factors that
conmply with the Part 258 criteria. The Agency expects States to
i kewi se use this sane flexibility in tailoring their ground-water
monitoring prograns. 4) Sone States have expressed strong support
for using 258 standards as the baseline for solid waste disposal
facilities that receive CESQG hazardous waste. 5 Wiile sone
States have standards for non-nunicipal facilities that are not
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identical to the 258 standards, the Agency believes there is a
strong |ikelihood that many state prograns woul d be approvabl e.
Reasons cited in support of using the general perfornmance
standard approach include: 1) Although the Part 258 standards
contain substantial flexibility for States to tailor the prograns
to their conditions, the Part 258 standards put certain limts on
State flexibility to design a programtailored to | ocal conditions;
2) The Part 258 standards also include certain national m ninmum
requi renents (which States can not nodify) that EPA pronul gated
because of the risks posed by MSW.Fs. However, since EPA has found
that facilities that receive CESQG waste nay pose substantially
less risk than MBWLFs, these national mninum standards may be
overly stringent at certain facilities; 3) In the absence of a
significant Federal program over half of the States have adopted
| ocati on standards, ground-water nonitoring requirenents, and
corrective action requirenents that are significantly |ess
extensive than the Part 258 standards. |If a State believes that
its existing program satisfies the general RCRA perfornmance
standard -- protects human health and the environnment, taking into
account the practicable capability of these facilities -- it could
seek approval of their existing prograns and avoid substanti al
regulatory or legislative changes; and 4) a general perfornmance
standard would provide the maximum flexibility for States and
owners to adopt new net hodol ogi es and technol ogies (e.g., detecting
groundwat er contam nation fromthe surface, not fromwells) to neet
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the standard at the | owest possible cost.

In order to give the regulated community a better idea of how
the ground-water nonitoring and corrective action requirenents
could be witten using a general performance standard approach, the
Agency has devel oped the foll owi ng exanpl es of general performnce
| anguage for each of the main elenents of a ground-water and
corrective action program

For section 257.5-2.2, ground-water nonitoring systens, the
regul atory |anguage for the general performnce approach could
requi re that the owner/operator install a ground-water nonitoring
system capabl e of detecting contam nation that would consist of a
sufficient nunber of wells, installed at appropriate |ocations and
depths, to yield ground-water nonitoring sanples fromthe uppernost
aqui fer that represent both the quality of background ground-water
and the quality of ground-water passing the point of conpliance.
However, this section would not specify how the nonitoring wells
shoul d be cased or the proper depth and spacing of the wells.

The Part 258 approach establishes the point of conpliance for units
under today's proposed rulemaking to no nore than 150 neters from
the edge of a unit boundary. However, a general performance
standard could be witten to allow states to set the point of
conpliance at other protective |ocations. The Agency specifically
requests coment on whether a flexible approach to establishing the
point of conpliance is particularly well suited to |owrisk
facilities such as those addressed by this rulemaking, and if so,
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which factors should be considered in nmaking a determ nation at
these facilities.

The Agency also is currently evaluating a performnce-based
approach to locating the point of conpliance for clean-up of
rel eases in the hazardous waste programas part of the corrective
action rule developnent in subpart S of 40 CFR part 264. The
states are participating in the subpart S rulenmaking as co-
regul ators. Point of conpliance options under consideration
include: the unit boundary, the facility boundary, use of a buffer
zone and anywhere in the plunme of contam nation beyond the unit
boundary. W are contenplating that the subpart S approach coul d
provide a basis for flexible, site-specific decision nmaking for
wast e managenent facilities covered by today's rule.

For section 257.5-2.3, ground-water sanpling and anal ysis
requi renents, the regul atory | anguage for the general performance
| anguage coul d require that the owner/operator establish a ground-
water nonitoring program that includes consistent sanpling and
anal ysi s procedures that ensure nonitoring results that provide an
accurate representation of background ground-water quality and
down- gradi ent ground-water quality. The Agency would also state
that the sanpling and anal ysis procedures should al so ensure that
appropriate sanpling and analytical nethods are used and that
ground-water quality data is based on appropriate statistical
pr ocedures. However, the regulatory |anguage would not require
that any specific statistical test be used nor would the regul atory
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| anguage require that general performance standards be net as a
condition of using an alternative statistical test.

For section 257.5-2.4, detection nonitoring program the
regul atory |anguage for the general performnce |anguage could
require that the owner/operator establish a |ist of indicator or
detection paraneters that are nonitored for and that enable the
owner/operator to detect contam nation. The Agency would al so
state that the nonitoring frequency shoul d be determ ned based on
site specific factors and that the owner/operator nust also
establish a process for assessing any potential contam nation,
based on the statistical procedures established in section
257.5-2.3. However, EPA s regulatory | anguage woul d not specify
any factors that an owner/operator should consider in selecting
hi s/ her 1indicator/detection nonitoring paraneters nor would the
regul atory | anguage specify the site-specific factors that woul d
need to be evaluated by the owner/operator in determning the
frequency of nonitoring.

For section 257.5-2.5, assessnent nonitoring program the
regul atory | anguage for the general perfornmance standard approach
could require that the owner/operator establish a process for
assessing any potential contam nation based on 1) additional
monitoring for hazardous constituents that are expected to be
present at the facility and 2) the establishnment of background
st andards and heal t h-based standards for the constituents that are
nmoni tored. The Agency woul d al so state that the process nust all ow
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for a conparison, based on the statistical procedures established
in section 257.5-2.3, of those background and health-based
standards in order to determ ne when a health-based standard has
been exceeded and to allow for the assessnent of corrective
measures when it is determ ned that an exceedance has occurred.
However, the regulatory | anguage woul d not specify any steps that
must be conplied with as part of the process in assessing the
noni toring program

For section 257.5-2.6, assessnent of corrective action, the
regul atory | anguage for the general perfornmance standard approach
could require that the owner/operator assess the potential range of
corrective neasures that could be used to neet the perfornmance
standard established in section 257.5-2.7. However, the regul atory
| anguage woul d not |ist any factors that should be considered by
t he owner/operator in assessing any potential renedy. It nmay all ow
the States flexibility to use different risk assunptions than those
in Part 258 to establish triggers for corrective action.

For section 257.5-2.7, selection of renedy, the regulatory
| anguage for the general performance standard approach could
require that the owner/operator select the nost appropriate renedy
that 1) controls the source of releases to the nmaxi mum extent
possi ble, 2) attains the health-based standard(s) devel oped in the
assessnent nonitoring program and 3) protects human health and the
environnment. The Agency would al so state that the owner/operator
would also need to establish a time period for initiating and
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conpleting the selected renedy. However, the regulatory |anguage
woul d not list any factors that an owner/operator should consider
in selecting the renmedy, in establishing a schedule for initiating
and conpleting the renmedy, or in deciding that renedi ation is not
necessary.

For section 257.5-2.8, inplenentation of the corrective action
program the regulatory |anguage for the general performance
standard approach could require that the owner/operator inplenent
the selected renedy, based on the schedule established in section
257.5-2.7, and attain conpliance with the heal th-based standards
established in section 257.5-2-5. The Agency woul d al so state that
the inplenmentation of the corrective action program shoul d incl ude
a consideration of interimmneasures that nay need to be considered
during corrective action and a consideration of alternative
corrective neasures if, after inplenentation of the selected
renedy, the health-based standards in section 257.5-2.5 are not
bei ng achi eved. However, the regulatory |anguage woul d not |i st
any factors that an owner/operator should consider in devel oping
interimmeasures or in the selection of an alternative renedy.

The Agency believes that the general performance standard
approach has sone advantages. The approach would offer nore
flexibility to States to determne how best to run their State
program for non-nunicipal solid waste facilities that receive CESQG
hazardous waste, while allowing States to tail or regul ati ons based
on anticipated risks. In the absence of a State program
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owner s/ operators would have to determ ne how to conply based on
risk. However, the Agency is concerned that such a performance
standard approach may result in greater uncertainty for
owner s/ oper at or s.

Whil e the Agency has not proposed the general perfornmance
standard approach in today's proposal, the Agency believes that the
per f or mance st andard appr oach provi des sone I nteresting
options/advantages for owners/operators and State agencies.
Therefore, the Agency is requesting comments on the use of general
performance standards in lieu of the approach used in today's
pr oposal .

E. Highlights of Today's Statutory M ninmum Requirenents for Non-
Muni ci pal Solid Waste Disposal Facilities that Receive CESQG
Hazar dous Waste

For today's proposed regul atory | anguage, the Agency has used
the Part 258 Criteria as a baseline. The highlights of the Part
258 requirenents are presented in the next section of today's
pr eanbl e. The flexibility that was devel oped for the Part 258
Criteria has been incorporated into today's proposal for the
| ocation restrictions and the ground-water nonitoring and
corrective action requirenents. The Agency solicits coments from
the regulated conmunity on whether these standards woul d provide
sufficient flexibility for construction and denolition waste
facilities. Comrentors are requested to review the proposal wth
an eye towards identifying those areas in the proposal that they
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believe do not contain sufficient flexibility and would unduly
hi nder or place unnecessary burdens on construction and denolition
waste facilities or other facilities potentially affected by the
rule. The Agency requests that if commentors identify a provision
that is lacking in flexibility, that the comentors clearly
identify alternative rule |anguage that provides the necessary
flexibility.

Today's proposal requires that non-nunicipal solid waste
di sposal facilities that recei ve CESQG hazardous waste are subject
to the requirenments being proposed in 8257.5. Any non-nuni ci pal
solid waste disposal facility that does not neet the proposed
requi rements may not receive CESQG hazardous waste. Section 257.5
specifies location restrictions, ground-water nonitoring and
corrective action standards that are substantially the sane as the
statutory m ni num standards that were devel oped under 40 CFR Part
258. A conplete summary of the statutory m ninum standards
devel oped under Part 258 can be found in the MSWLF Criteria. See
56 FR 50977. A general discussion of the requirenents being
proposed under 8257.5 is provided bel ow. A discussion is also
provided in those instances where a requirenent being proposed in
8257.5 has been slightly nodified fromthe requirenent in Part 258.

1. Applicability

Today's proposal establishes a separate section in Part 257
(i.e., Section 257.5) that applies to any non-nunicipal solid waste
di sposal facility that receives CESQG hazardous wast es.
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Omer s/ operators of non-nunicipal solid waste disposal facilities
that recei ve CESQG hazardous waste after the effective date (i.e.,
18 nonths after the date of pronulgation in the FEDERAL REQ STER)
must conply with the requirenents in Section 257.5. Today' s
proposal does not apply to nunicipal solid waste landfills subject
to Part 258 or hazardous waste facilities subject to regulations
under Subtitle C of RCRA

Omners/operators of non-municipal solid waste disposal
facilities whose facilities do not neet the proposed requirenents
may not receive CESQG hazardous waste. Owners/operators of such
facilities would continue to be subject to the requirenents in
Sections 257.1 - 257.4.

Omners/operators of non-municipal solid waste disposal
facilities that recei ve CESQG hazardous waste and becone subject to
the separate requirenents in Section 257.5 continue to be subject
to several existing requirenents in Sections 257.1 - 257.4. The
existing requirenments in Sections 257.1 - 257.4 that continue to be
applicable include: §88257.3-2 (Endangered Species), 257.3-3
(Surface Water), 257.3-5 (Application to food-chain crops), 257.3-6
(Di sease), 257.3-7 (Air), and 257.3-8 (a), (b), and (d) (Safety).
A non-muni ci pal solid waste disposal facility that becones subject
to the CESQG requirements in Section 257.5 would no |onger be
subject to the follow ng existing requirenment in Section 257.1 -
257. 4. 88257.3-1 (Fl oodpl ains), 257.3-4 (Gound water), and 257. 3-
8(c) (bird hazards to aircraft) because Section 257.5 would contain
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separate standards in each of the areas. Today's proposal
est abl i shes new requirenments pertai ning to ground-water nonitoring,
corrective action, and l|ocation restrictions (airports and
fl oodpl ai ns) for non-nunicipal solid waste disposal facilities that
recei ve CESQG hazardous waste.

Certain facilities may inplenent screening procedures to
effectively elimnate the recei pt of CESQG hazardous wastes. If an
owner/operator has a question concerning applicability of the rule,
he/ she i s encouraged to contact his/her State Agency to determ ne
that the screening procedure ensures that the facility does not
recei ve CESQG hazardous waste.

2. Specific Location Restrictions

The requirenments in 8257.5-1 wll establish |ocation
restrictions for any non-nunicipal solid waste disposal facility
t hat receives CESQG hazardous wastes. The |ocation restrictions
are for airport safety, floodplains, wetlands, fault areas, seismc
i npact zones, and unstable areas. The location restrictions being
proposed today for non-nunicipal solid waste disposal facilities
that receive CESQG hazardous wastes are based on the |ocation
restrictions that were pronul gated under Part 258 for nunici pal
solid waste landfills. A detailed discussion of these |ocation
restrictions can be found in the MSWLF Criteria (See 56 FR 51042 -
51049). A sunmmary of each location restriction is presented bel ow.
a. Airport Safety

Existing Criteria under Part 257

67



Non- muni ci pal solid waste disposal facilities are currently
subject to an airport safety provision in the existing Part 257
Criteria (i.e, Section 257.3-8(c)). Section 257.3-8(c) requires
that a facility disposing of putrescible wastes that may attract
bi rds and which occurs within 10,000 feet of any airport runway
used by turbojet aircraft or within 5000 feet of any airport runway
used by only piston-type aircraft shall not pose a bird hazard to
aircraft.

MBWLF Criteria under Part 258 (Section 258.10)

The Criteria apply to new, existing, and |ateral expansions of
exi sting MBWLFs and establish that MSWLF owners/operators | ocated
within the sane distance specifications as in Part 257 place a
denonstration in the operating record that the facility does not
pose a bird hazard to aircraft. New MSWLFs and | ateral expansions
of existing MBW.Fs |located within a five-mle radius of any runway
must notify the affected airport and the Federal Aviation
Adm ni stration (FAA).

Today' s Proposed Language Regarding Airport Safety (8257.5-1.1)

Today's proposal uses the identical airport safety |anguage
t hat was established for NMSWFs. Today's proposal will require
that new, existing, and |l ateral expansions of non-nunicipal solid
waste disposal facilities that receive CESQG hazardous waste
denonstrate that the facility does not pose a bird hazard to
aircraft. For existing facilities that becone subject to today's
rule only the denonstration requirenment is different from the
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current airport safety standard in Section 257.3-8(c). The
denonstration requirenent is being proposed because today's airport
safety requirenent is witten to be self-inplenenting and the
denonstration docunent s conpliance and may pr ot ect t he
owner/operator froma citizen suit. For new and | ateral expansions
of non-rmunicipal solid waste di sposal facilities, the notification
to the FAA and affected airport is a new provision. This provision
is being proposed in order for the Agency to be consistent with
exi sting FAA Order #5200.5A. This FAA O der establishes that any
di sposal site that attracts or sustains hazardous bird novenents
fromfeeding, watering or roosting areas nmay be inconpatible with
ai rport operations.

b. Fl oodpl ai ns

Existing Criteria under Part 257

Non-muni ci pal solid waste di sposal facilities are currently
subject to a floodplain provision in the existing Part 257 (i.e.,
Section 257.3-1). Section 257.3-1 requires that facilities not
restrict the flow of the base flood, reduce the tenporary water
storage capacity of the floodplain, or result in washout of solid
waste, so as to pose a hazard to hunman life, wildlife, or land or
wat er resources.

MBWLF Criteria Under Part 258 (Section 258.11)

The Criteria apply to new, existing, and |ateral expansions of
MBWLFs and establish that MSWLF owners/operators |ocated within the
100-year floodplain denonstrate that the MSWLF will not restrict
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the flow of the 100-year flood, reduce the tenporary water storage
capacity of the floodplain or result in washout of solid waste so
as to pose a hazard to human health and the environnent.

Today' s Proposed Lanquage Reqgardi ng Fl oodpl ai ns (Section 257.5-1.2)

Today's proposal uses the identical |anguage fromthe MSWF
Criteria. The denonstration requirenment for new, existing, and
| at eral expansi ons of non-nunicipal solid waste disposal facilities
is the only change to the existing Part 257 | anguage and as stated
above the denonstration requirenment is being proposed due to the
self-inplenenting nature of today's proposal and to docunent
conpliance on the part of the owner/operator.

c. Wetl ands

Existing Criteria under Part 257

Non- muni ci pal solid waste disposal facilities currently are
not subject to any provisions regarding wetland protection.

MSWLF Criteria Under Part 258 (Section 258.12)

The Oriteria apply to new and | ateral expansi ons of MSW.Fs and
establish that MSW.Fs locating in a wetland ensure that if the
MBWLF nust be constructed in a wetland | ocation, the MSWLF wi Il not
cause or contribute to violations of any applicable State water
quality standards, will not cause or contribute to the degradation
of a wetland, and lastly that steps have been taken to offset any
unavoi dabl e i npacts on the wetland. Siting of a MBWF in a wetl and
| ocation is only allowed to be approved by the Director of an
approved State program after a successful denonstration by an
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owner / oper at or .

Today's Proposed Language Regardi ng Wetl ands (Section 257.5-1.3)

Today' s proposal establishes requirenents applicable for new
and |ateral expansions of non-nmunicipal solid waste disposal
facilities regarding the siting in wetland |ocations. These
requirements are identical to the requirenents established for
MBW.Fs. The Agency has determ ned that new and | ateral expansions
of non-nunicipal solid waste disposal facilities, simlar to
MSWLFs, nmay be sited in wetlands only wunder very certain
condi ti ons. Ther ef or e, t he conpr ehensi ve denonstration
requirenents that are in the MSWFF Criteria are being proposed
today. These denonstration requirenents will ensure that if a non-
muni ci pal solid waste disposal facility needs to be |ocated in a
wet | and, protection of State water quality standards and protection
of the wetland will be achieved. Furthernore, today's proposal is
consistent wwth the Agency's goal of achieving no net |oss of the
nation's wetl ands.

d. Fault Areas

Existing Criteria under Part 257

Non- muni ci pal solid waste disposal facilities currently are
not subject to any provision regarding fault areas.

MSWLF Criteria Under Part 258 (Section 258.13)

The Criteria established for MSBWLFs locating in a fault area
apply only to new or |ateral expansions of existing MSW.LFs. The
intent of the MBWEF Criteria is to prohibit siting wthin 200 feet
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of an active fault. The 200 foot Iimt was chosen because it is
generally believed that the structural integrity of a MSW.F cannot
be unconditionally guaranteed when they are built within 200 feet
of a fault that is likely to nove. Flexibility is provided for
owners/operators in an approved State to be |located within 200 feet
of a fault area if the owner/operator nakes the necessary
denonstrati on.

Today's Proposed Language Regardi ng Fault Areas

Today's proposal for non-nunicipal solid waste disposa
facilities that receive CESQG hazardous waste contains a |ocation
restriction regarding fault areas. Today's proposal bans the
siting of new non-nunicipal solid waste disposal facilities or
| ateral expansions of these facilities in areas that are
susceptible to faulting (i.e., areas |located within 200 feet of a
fault that has had displacenent in recent tines). The Agency
believes that locating a new facility or lateral expansion in a
| ocation that has experienced faulting has inherent dangers. |If a
facility is located near a fault and di spl acenent occurs, release
of solid waste and hazardous constituents will occur. The Agency,
however, believes that sonme flexibility should be incorporated into
t he proposal for approved States and, as such, today's proposal
all ows approved States to site a new non-nunicipal solid waste
di sposal facility or |lateral expansion within 200 feet of an active
fault if the owner/operator denonstrates that such an action wll
be protective of human health and the environment. Existing non-
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muni ci pal solid waste disposal facilities that receive CESQG
hazardous wastes would not be subject to today's proposed fault
area restriction.

The Agency requests comments on the necessity of requiring a
fault area restriction for new non-nunicipal solid waste disposal
facilities or |ateral expansions of these types of facilities that
recei ve CESQG hazardous waste.

e. Seismc |npact Zones

Existing Criteria under Part 257

Non- muni ci pal solid waste disposal facilities currently are
not subject to any provision regarding seismc inpact zones.

MSWLF Criteria Under Part 258 (Section 258.14)

The Criteria established for MSWLFs |ocating in a seism¢c
i npact zone apply only to new or |ateral expansions of existing
MBWLFs. The intent of the MBWF Criteria is to prohibit the siting
of new MBW.Fs or | ateral expansions of these types of facilities in
seismc inpact zones. |If, however, the owner/operator denonstrates
to the Director of an approved State that all contai nnent
structures, including liners, |eachate collection systens, and
surface water control systens are designed to resist the maxi num
hori zontal acceleration in lithified earth material, a new MSW.F or
| at eral expansion may be |located within a seismc inpact zone.

Today's Proposed Language Regardi ng Sei snic | npact Zones

Today's proposal for non-nunicipal solid waste disposa
facilities that receive CESQG hazardous waste contains a |location

73



restriction regarding seismc inpact zones. Today's proposal bans
the siting of new non-municipal solid waste disposal facilities or
| ateral expansions of these facilities in seismc inpact zones.
Exi sting non-municipal solid waste disposal facilities that
recei ve CESQG hazardous wastes would not be subject to today's
proposed seismc zone restriction. Seismc activity manifests
itself in the form of ground shaking and fracturing. These
activities can, like faulting, result in the release of solid waste
and hazardous constituents. The Agency has incorporated the
flexibility found in the MBWLF Criteria in today's proposal. As
such, if owners/operators of new non-nunicipal solid waste di sposal
facilities that recei ve CESQG hazardous waste or |ateral expansions
of such facilities can denonstrate to the Director of an approved
State that the facility and any contai nnment devices used in the
construction of the facility are designed to withstand the effects
of seismc activity, then such a facility nmay be located in a
seism c i npact zone.

f. Unstable Areas

Existing Criteria under Part 257

Non- muni ci pal solid waste disposal facilities currently are
not subject to any provision regardi ng unstabl e areas.

MSWLF Criteria Under Part 258 (Section 258.15)

The Criteria established for MSW.Fs |ocating in an unstable
area apply to new MSW.Fs, |ateral expansions of existing MSWFs,
and existing MWFs. The intent of the MSWF Criteria again
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focuses on the ability of engineering neasures to conpensate for
unstable location conditions and a denonstration that these
engi neering neasures Wll ensure the integrity of the structural
conponents of the MSWLF

Today's Proposed Language Regardi ng Unst abl e Areas

Today's proposal for non-nunicipal solid waste disposa
facilities that receive CESQG hazardous waste contains a |ocation
restriction regarding unstable areas. Today's proposal applies to
exi sting non-nunicipal solid waste facilities, new non-nunici pal
solid waste facilities, and | ateral expansions of these types of
facilities. These facilities that receive CESQG waste nust
denonstrate that engineering neasures have been incorporated into
the facility design to ensure that the integrity of the structural
conponents will not be disrupted. The rationale for requiring this
| ocation restriction is the sane as that provided for fault areas
and seismc activity zones: waste placed in |ocations susceptible
to mass novenent or placed in areas with poor foundation conditions
can result in the release of solid waste and hazardous
constituents. The Agency, therefore, believes that these unstable
areas should be avoided and locating in an unstable area should
only be allowed after a successful denonstration by the
owner/operator that the structural integrity of the facility wll
not be di srupted.

In summary, six location restrictions are being proposed:
airport safety, floodplains, wetlands, fault areas, seism c inpact
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zones, and unstabl e areas. Exi sting non-nunicipal solid waste
di sposal facilities that receive CESQG hazardous wastes are only
required to conmply wth the airport safety, floodplain, and
unstabl e area | ocation restrictions. New or |ateral expansions of
non-muni ci pal solid waste disposal facilities that receive CESQG
hazardous wastes nust conply with all six location restrictions
prior to accepting waste for disposal.

EPA is proposing that existing non-mnunicipal solid waste
di sposal facilities that cannot make the required denonstrations
pertaining to airports, floodplains, or unstable areas by 18 nonths
after the final rule is pronulgated nmust stop receiving CESQG
hazardous wastes. This 18-nonth period is much shorter than the 5-
year period that was given to MSW.Fs under 40 CFR 258. 16. EPA
provided five years to MSW.Fs because there was concern about
capacity shortages if existing owners/operators of MSW.Fs had to
close in the short term For this proposal, existing non-nunici pal
solid waste disposal facilities only have to conply with three
| ocation restrictions: airport safety, floodplains, and unstable
ar eas. Two of these three restrictions being proposed are
technically identical to the existing Part 257 standards that
exi sting non-nunicipal solid waste disposal facilities have been
subject to since 1979 (i.e., airport safety and fl oodplains). The
new requirenments for these two l|location restrictions are the
denonstrations docunenting conpliance with these provisions and a
notification to the FAA if a new or lateral expansion of an
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exi sting non-nuni ci pal solid waste disposal facility wants to site
within a five-mle radius of an airport runway end. The | ast
| ocation restriction applicable to existing facilities is the
unstabl e area restriction. The Agency believes that 18 nonths is
sufficient time for a owner/operator to denonstrate that the
integrity of the facility will not be disrupted. Furthernore, the
Agency does not believe that capacity concerns apply to the types
of facilities that may potentially beconme subject to today's
pr oposal .

Wth the effective date 18 nonths after the date of
promul gati on, exi sting non-nunici pal solid waste disposal
facilities that receive CESQG hazardous waste will need to nake the
necessary denonstrations prior to this 18-nonth period. In the
event that an existing non-nunicipal solid waste facility can not
make the denonstrations, the existing facility may not receive
CESQG hazardous wastes after this 18-nonth period. |If the existing
non-nmuni ci pal solid waste disposal facility fails to nake the
necessary denonstrations within 18 nonths and thereafter stops
recei vi ng CESQG hazardous waste, it can continue to stay open and
operate; however, it nust conply with the existing standards in
88257.1 - 257.4 vs. the requirenents being proposed today under
8§257. 5.

3. Specific Gound-Water Mnitoring and Corrective Action

Requi r enent s

The requirenents in 88257.5-2.1 - 257.5-2.8 will establish
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ground-water nonitoring and corrective action requirenents for any
non- nmuni ci pal solid waste disposal facility that receives CESQG
hazar dous wastes. Section 257.5-2 establishes the criteria for
determning an acceptable ground-water nonitoring system the
procedures for sanpling and anal yzi ng ground-water sanples, the
steps and factors to be used in proceeding from an initial
detection nonitoring phase, up to, and including corrective action
for clean-up of contam nated ground water.

The ground-water nonitoring and corrective action requirenents
bei ng proposed today for non-nunicipal solid waste disposal
facilities that receive CESQG hazardous wastes are based on the
ground-water nonitoring and corrective action requirenents that
were pronulgated under Part 258 for nunicipal solid waste
landfills. As such the areas of flexibility that exist within the
MSWLF Criteria will also apply to non-nmunicipal solid waste
di sposal facilities that receive CESQG hazardous waste. A detailed
di scussion of the MBWLF Criteria regardi ng ground-water nonitoring
and corrective action requirenents can be found at 56 FR 51061 -
51093 and has been made part of this rul emaki ng record.

Today's proposal is substantively identical to the Part 258
MSWLF Criteria. The two areas of difference concern when the
ground-water and corrective action requirenents becone effective
and the tinme period during which ground-water nonitoring nmust be
conducted after the active life of the facility. A summary of the
applicability of the ground-water nonitoring and corrective action
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requi renents and each provision is presented bel ow

The Agency has two reasons for adopting the ground-water
monitoring and corrective action provisions from the MWF
Criteria. First, the MWF Criteria provides sufficient
specificity for owners/operators to devel op an acceptabl e ground-
water nonitoring and corrective action program Secondly, State
solid waste programi npl enmenters have expressed strong support for
adopting the MSWLF requirenents with the flexibility available in
the MSWLF Criteria. Defining a ground-water standard wth
different | anguage and substantially different requirenents woul d
unnecessarily conplicate and confuse inplenentation of the ground-
water nonitoring requirenents. The flexibility available to
approved States will allowthe States to tailor requirenents to a
particular facility subject to today's proposed requirenents.
a. Applicability of Gound-water and Corrective Action Requirenents

Existing Criteria Under Part 257

Part 257 currently states that any facility or practice shal
not contam nate an underground drinking water source beyond the
solid waste boundary or beyond an alternative boundary as
determ ned based on a series of factors (40 CFR 257.3-4). No
procedural steps or conponents of the ground-water nonitoring
program are required. Contam nati on of an underground drinking
wat er source is defined to be an exceedance of an MCL as currently
in Appendix | of Part 257 or any additional increase in
concentration for a constituent that has a concentration already in
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exceedance of its MCL. No procedural requirenents are specified
for corrective action.

MSWLF Criteria Under Part 258 (Subpart E)

The Oriteria establish ground-water nonitoring and corrective
action requirenents for MSWLFs that receive only househol d wastes
or househol d waste together with other types of wastes, including
i ndustrial and CESQG wastes. Existing MSWLFs are required to have
ground-water nonitoring in place 3 to 5 years after the date of
promul gation of the MSWF Criteria based on proximty to the
nearest drinking water intake. The Director of an approved State
has the discretion to establish an alternative schedule for when
exi sting MBWLFs nust have ground-water nonitoring in place. The
ground-wat er nonitoring requirenments for MSW.Fs nust be conducted
t hrough the active life plus post-closure which is 30 years. The
Director of an approved State can reduce the length of the post-
closure-care period. The MBWF Criteria also allow the Drector of
an approved State programto suspend the ground-water nonitoring
requirenments if the owner/operator can denonstrate that there is no
potential for mgration of hazardous constituents fromthe unit to
the wuppernost aquifer during the active Ilife. Hazar dous
constituents can be found in Appendix VIIlI to Part 261

Today's Proposed Language Regarding Applicability of the G ound-

VWater Monitoring and Corrective Action Requirenents

Today's proposal establishes ground-water nonitoring and
corrective action requirenments (discussed separately below) for
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non-muni ci pal solid waste disposal facilities that receive CESQG
hazar dous wast es. Exi sting non-mnunicipal solid waste disposal
facilities subject to this rule nust be in conpliance with the
ground-water nonitoring requirenents within 2 years after the date
of promulgation of this rule. The Agency is proposing a shorter
effective date for today's proposal than for the MSWF Criteria
because these ground-water requirenents can be phased-in over a
much shorter tinme frane.

The MSWLF Criteria were phased in over a three to five year
peri od based on a lack of qualified well drillers. The Agency has
decided on a two year effective date for a variety of reasons.
First, 24 States prohibit hazardous waste from being managed in a
construction/denolition waste facility (see Chapter 4 of the EPA
reference Construction and Denolition Wast e Landfills).
Construction and denolition waste disposal facilities in these 24
States will not be inpacted because they, under State |aw, cannot
recei ve hazardous waste. These 24 States account for 1060 of the
approximate total of 1900 construction and denolition waste
landfills. Further, 8 States require ground-water nonitoring and
corrective action that is simlar to Part 258. These 8 States

account for an additional 111 construction and denolition

facilities. Therefore, a total of 1,171 construction and
denolition waste facilities in 32 States will not be affected by
this proposal. A total of 718 construction and denolition waste

landfills in 17 States (New Hanpshire has no construction and
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denmolition landfills) will be affected after this proposal is
finalized. Sone States fromthe remaining 17 States have existing
State regulations that allow themto inpose ground-water nonitoring
requi renents on a case-by-case basis. There are a total of 5
States that may inpose ground-water nonitoring requirenents at
their construction and denolition waste landfills (a total of 84
construction and denolition landfills exist in these 5 States). If
only 718 construction and denolition waste owners/operators my
have to have ground-water nonitoring wells installed, the Agency
believes that there are a sufficient nunber of firnms that are
qualified to install wells within 2 years.

The Agency is concerned that sone States (3 States have a
total of 491 construction and denolition waste landfills out of the
718 total that may be affected) may have difficulty in ensuring
that all existing non-nunicipal solid waste disposal facilities
that may recei ve CESQG waste have ground-water nonitoring in place
within 2 years and has all owed a one-year extension for an approved
St at e. In an approved State, the Director can establish an
alternative schedule that allows 50% of existing non-nunicipal
solid waste disposal facilities to be in conpliance within 2 years
and all |and-based non-municipal solid waste facilities that
receive CESQG waste to be in conpliance with the ground-water
monitoring requirenments wthin 3 years. Simlar to the MWF
Criteria, today's proposal list a series of factors that the
Director of an approved State should consider in establishing an
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alternative schedul e.

Today' s proposal establishes that the ground-water nonitoring
program nust be conducted through the active l[ife of the facility
plus 30 years. Today's proposal does not contain provisions beyond
the statutory m ninum conponents and, therefore, no closure or
post-closure care standards are being proposed. The Agency
bel i eves, however, that ground-water contam nation resulting from
the operation of a facility may not appear until after the active
life of the facility. The Agency is therefore concerned that
ground-wat er nonitoring be conducted for sonme period of tine after
the active life of the facility. As such, today's proposal
establishes the requirenent that ground-water nonitoring be
conducted for 30 years after the active life. The termactive life
has al so been changed fromthe definition in the MSWLF Criteri a.
Today' s proposal defines active life to be the period of operation
beginning wwth the initial receipt of solid waste and ending at the
final receipt of solid waste. In the MBWLF Criteria the term
active life was defined to nean the period of operation begi nning
with the initial receipt of solid waste and ending at conpletion of
cl osure activities in accordance with 8258.60 (i.e., closure and
post-closure care activities). The change in the definition of the
term active life was necessary to reflect the fact that today's
pr oposal does not contain closure or post-closure care
requirenents.

The Agency selected the 30 year continuance of ground-water
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monitoring after the final receipt of waste because 30 years is
consistent with the period of tinme that ground-water nonitoring is
done after the final receipt of waste at MSWFs. Fol | ow ng the
approach that was selected for MSW.Fs, the Agency has allowed the
Director of an approved State to decrease or increase the 30 year
period of time that ground-water nonitoring nust be done after the
final receipt of waste. Any reduction in the period of tinme nay be
granted only after a denonstration by the owner/operator that a
shorter period of tine is sufficient to protect human health and
the environment and the Director of an approved State approves such
a denonstration.

The Agency requests comments on the 2-year effective date and
the 30-year period of tinme after the active life that ground-water
nmoni toring nust be conducted. Commentors should submt data that
supports a shorter or longer effective date and data concerni ng the
necessity of the 30-year ground-water nonitoring period.

The flexibility that an approved State/ Tribal Director has in
suspendi ng the ground-water nonitoring requirenents for MSW.Fs has
been provided for non-nunicipal solid waste disposal facilities
that receive CESQG hazardous waste in today's proposal. The
provision is proposed for the sane reason that it was finalized in
the MWF Criteria. The Agency believes that certain
hydr ogeol ogic settings may preclude the mgration of hazardous
constituents fromthe non-nunicipal solid waste disposal facility
to the ground-water. This provision is in the applicability
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section of today's ground-water nonitoring requirenents.

The Agency is also proposing to provide to approved States the
flexibility to determne alternative ground-water nonitoring
requirenments for small, dry non-nunicipal solid waste disposa
facilities that receive CESQG waste. The Agency had previously
i ssued an exenption to small, dry nmunicipal solid waste landfills
from sone of the requirenents in the MBWF Criteria. (See 56 FR
50978, Cctober 9, 1991). Although the D.C. Circuit vacated this
exenption in the Sierra Club v. EPA opinion, 992 f.2d at 345, the
Court left it to the Agency's discretion to allow for alternative
types of ground-water nonitoring based upon factors such as size,
| ocation, and climate. Concurrent with this proposal, the Agency
is proposing that approved States be allowed to determne
alternative ground-water nonitoring requirenents for small, dry
MSWLFs. The Agency sees no reason to limt this flexibility to
MBWLFs and, therefore, is proposing that approved States nmay all ow
alternative nonitoring requirenents for small, dry non-nunici pal
solid waste disposal facilities that are receiving CESQG waste if
the facilities neet the definition of small and dry proposed in
8§257.5-2.1(i). Additional information concerning the alternative
ground-water nonitoring requirenents for MSWLFs wi Il be published
soon in a FR notice.

In order to be considered snall, the non-nunicipal solid waste
di sposal facility nust dispose of less than 20 tons of non-
muni ci pal waste daily. The 20 tons per day is proposed in order to
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be consistent with the small landfill exenption under the nunici pal
solid waste landfill COiteria. However, the Agency recogni zes that
the size distribution, potential risks, practical capability, and
other factors differ for these facilities. The Agency is accepting
comments on whether this nunber should be different for non-
muni ci pal solid waste facilities.

b. Overall Performance of the G ound-Water Mnitoring System

Existing Criteria in Part 257

The existing Criteria in Part 257 do not specify any
particul ar techni cal conponents of the nonitoring system

MSWLF Criteria Under Part 258 (Section 258.51)

The MBWLF Criteria states that the ground-water nonitoring
system nmust consist of a sufficient nunber of wells at appropriate
| ocations and depths to yield ground-water sanples that represent
background quality and the quality of the ground water passing the
rel evant point of conpliance. The Criteria contain requirenents
pertaining to the casing of the nonitoring wells. The Criteria
also allow flexibility in that the Director of an Approved Sate
program may allow for an alternative ground-water nonitoring
boundary (point of conpliance) as opposed to the waste managenent
boundary and for multi-unit ground-water nonitoring.

Today' s Proposed Language Reqardi ng G ound-VWater Monitoring Systens

The level of specificity concerning the ground-water
monitoring system requirenments in the Part 258 Criteria are
I ncor por at ed into t oday' s pr oposal to gi ve af fected
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owner s/ operators the requirenents to devel op an accept abl e ground-
wat er nonitoring program Today's proposal contains the sane
performance |anguage in the MSWF Criteria and, as such, wll
provide owners and operators a perfornmance-based approach to
establishnment of a nonitoring systemthat will ensure detection of
cont am nati on

Today's proposal continues to allow State Directors the
di scretion to establish an alternative nonitoring boundary and
mul ti-unit nonitoring. The establishnent of an alternative
boundary provides flexibility to owners/operators and in sone cases
can serve to reduce corrective action costs by allowing the
owner/operator the advantage of a limted dilution and attenuation
zone. The establishnment of nulti-unit nonitoring allows for |ocal
conditions to be taken into account where individual nonitoring
systens cannot be establi shed.
c. Gound-Water Sanpling and Anal ysis Requirenents

Exi sting Requirenments in Part 257

The existing Oriteria in Part 257 do not specify any sanpling
or anal ysi s procedures.

MSWLF Criteria Under Part 258 (Section 258.53)

The MBWLF Criteria provide procedures for sanpling nonitoring
wells and nethods of statistical analysis designed to ensure
consistent nonitoring results and accurate representation of
ground-water quality.

Today's Proposed Language Regardi ng Sanpling and Anal ysi s
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Today's proposal contains the sane sanpling and analysis
procedures that are in the MSWF Criteria. The Agency believes
that the sanpling and anal ysis procedures in the MBW.F Griteria are
necessary for today's proposal. The sanmpling and analysis
requi renents ensure accurate ground-water nonitoring results and
allow for an accurate representati on of both the background ground-
water quality and the quality of ground water at the nonitoring
wel I s placed downgradient fromthe facility. Owners/operators need
to ensure that consistent sanpling and anal ysis procedures are in
place in order to determne if a statistically significant increase
in the level of a constituent has occurred indicating the
possi bility of ground-water contam nation.

In the pronulgated Criteria for mnunicipal solid waste
landfills, the Agency required that ground-water sanples not be
field-filtered prior to | aboratory analysis. (See 8258.53(b)). The
preanbl e discussion for this requirenent can be found at 56 FR
51074, October 9, 1991. The Agency has been actively working on
the issue of sanple filtration due to concerns expressed by sone
menbers of the scientific community. The Agency expects to issue,
in the near future, a proposal addressing additional flexibility on
this issue. This proposal would include any potential revision to
the prohibition on field filtering as specified in proposed section
257.5-2.3. Thus, any rule | anguage change to the Part 258 Criteria
on this issue will be addressed in the final rule | anguage for non-
muni ci pal solid waste facilities that recei ve CESQG wast es.
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d. Detection Mnitoring Program

Exi sting Requirenments in Part 257

The existing Criteria in Part 257 do not specify any phases of
t he ground-water nonitoring program

MSWLF Criteria Under Part 258 (Section 258.54)

The MBWLF Criteria establish an initial phase of ground-water
monitoring called detection nonitoring. The purpose of detection
monitoring is to obtain an early warning that contam nation is
possi bly occurring prior to doing an assessnent of the situation.
The MSWLF Criteria establish, that as a first step, background
concentrations and sem -annual nonitoring for a set of detection
nmonitoring indicator paraneters be perforned. These i ndicator
paraneters include 47 volatile organic conpounds and 15 netals.
The Director of an approved State may del ete any of these indicator
paraneters if it can be shown that the paraneter is not reasonably
expected to be in the waste or derived fromthe waste in the unit.
This flexibility allows an approved State to potentially waive the
organic constituents (sonme or all) and sonme of the netal
constituents for a non-nunicipal solid waste disposal facility that
recei ves CESQG wastes if the State believes that those paraneters
are not expected to be in the waste. Furthernore, the Director of
an approved State can establish an alternative |ist of parameters
(i.e., geochem cal paraneters) for sonme or all of the netals. The
Director of an approved State program can also specify an
alternative frequency for repeat ground-water nonitoring during the
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detection nonitoring phase.

Today's Pr oposed Language Regar di ng Det ecti on NMbnitori ng

Requi r enent s

Today's proposal establishes the sane series of steps for
ground-wat er nonitoring. The Agency believes that nonitoring for
a limted set of paraneters and determning if there is a
statistically significant increase for any of these paraneters is
an essential first step in evaluating the possibility of a rel ease
from a non-municipal solid waste disposal facility that receives
CESQG wastes. Today's proposed detection nonitoring program
contains the same areas of flexibility that exist within the MSWF
Criteria. This flexibility can be used by the Director of an
approved State to del ete any paraneter from Appendi x | (Appendi x |
of Part 258) where the Director believes that the constituent is
not expected to be in or derived from the waste in the unit.
Furthernore, the Director of an approved State can establish an
alternative |list of inorganic indicator paraneters for the netals
in Appendix | of Part 258. Al so, today's proposal allows the
Director of an approved State to allow for annual ground-water
nmonitoring vs. sem annual based on a series of factors spell ed-out
in the proposal.

e. Assessnent Monitoring Program

Exi sting Requirenents in Part 257

The existing Criteria in Part 257 do not specify any phases of
t he ground-water nonitoring program
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MBWLF Criteria Under Part 258 (Section 258.55)

The MBWLF Criteria establish a secondary phase of ground-water
nmonitoring called assessnent nonitoring. Assessnent nonitoring is
designed to determ ne the extent of any suspected ground-water
contam nation that has been detected during detection nonitoring.
Assessnent nonitoring includes a nore conplete sanpling program
designed to capture constituents from Appendix Il that were not
previously nonitored for in detection nonitoring. Assessnent
nmonitoring also includes the establishment of ground-water
protection standards. The ground-water protection standard is
established for Appendix Il constituents that have been shown to
have a statistically significant increase in their concentration
| evel s. The ground-water protection standard represents the
acceptabl e constituent concentration that renedies are to achieve
and are based on heal t h-based concerns.

Assessnent nonitoring has the sanme areas of flexibility that
exist with detection nonitoring. The Director of an approved State
may nodify the list of constituents (Appendix [1) that are
monitored for during assessnent nonitoring, the frequency of
noni toring and the nunber of ground-water nonitoring wells that are
sanpled for during assessnent nonitoring. The Director of an
approved State program may al so approve an alternative ground-water
protection standard.

Today' s Pr oposed Language Regardi ng Assessnent Mbni tori ng

Requi r enent s
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Today' s proposal establishes the sane assessnent nonitoring
program as in the MSWF Criteria. The assessnent nonitoring
programis essential in that an owner/operator nust determ ne what
constituents have entered the ground water and understand the
extent of the contam nated plune to develop an efficient and
effective corrective action program The purpose of assessnent
monitoring is to evaluate, rather than detect, contam nation. The
Agency believes that a second phase of nonitoring is essential for
eval uating the nature and extent of contam nation. The Agency al so
believes that the flexibility that exists in the MSBWLF Criteria is
sufficient to deal with the types of non-nunicipal facilities that
recei ve CESQG hazardous waste and has, therefore, retained all of
the flexibility in today's proposal
f. Corrective Action Program

Exi sting Requirenments in Part 257

The existing Criteria in Part 257 do not specify any
corrective action requirenents.

MSWLF Criteria Under Part 258 (Sections 258.56 - 258.58)

The MSWLF Criteria establish a third and final phase of
nmonitoring called corrective action. Corrective action is designed
to evaluate, select an appropriate renedy, and l|astly, inplenent
the corrective action renedy that was selected. The first step in
the corrective action program includes an evaluation of the
effectiveness of any potential renedy. The next step includes a

selection of a remedy based on a series of factors that are

92



specified in the MWF Criteria. Lastly, there 1is the
i npl enentation of the selected renedy. The selected renmedy nust be
protective of human health and the environnment and reduce the
concentration of constituents in the ground-water back to
accept abl e health-based | evels. After reducing the levels in the
ground-water to an acceptable level over a three year period

i npl enentation of the corrective neasure is considered conplete.
As with detection and assessnent nonitoring, areas of flexibility
exist wthin the corrective action program Oaners/operators are
allowed to select an alternative corrective action renedy if the
first remedy sel ected does not achi eve conpliance with the health-
based standards. Furthernore, the Director of an approved State
may select an alternative to the three year period of tinme before
the corrective neasure is considered conpl ete.

Today's Proposed Language Regarding Corrective Action Program

Today' s proposal establishes the sanme corrective action steps
as in the MBWF Criteria. The steps that have been proposed today
are those that are necessary for a successful corrective action
program Today's proposal allows the owner/operator to
successfully renedi ate a ground-water contanm nation problemin a
swi ft manner yet provides flexibility for selecting and
i npl ementing the corrective renedy. The proposed | anguage cont ai ns
performance objectives that nust be considered in the eval uation,
selection, and inplenentation of a renedy. The Agency also
believes that the flexibility that exists in the MSBWLF Criteria is
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sufficient to deal with the types of non-nunicipal facilities that
recei ve CESQG hazardous waste and has, therefore, retained all of
the flexibility in today's proposal

4. Recordkeepi ng requirenents

Simlar to the recordkeeping requirenent contained in the
MBWLF Criteria, today's proposal requires that owners/operators of
non-muni ci pal solid waste disposal facilities that receive CESQG
waste maintain a historical record of the facility. EPA is
proposing this requirement to ensure the availability of basic
information that wll denonstrate conpliance with the remai nder of
t oday' s proposed requirenments. Oaners/operators would be required
to maintain |location restriction denonstrations and ground-water
nmoni tori ng denonstrations, certifications, findings, reports, test
results and analytical data in today's proposed operating record.

The goal of today's proposal is to have the owner/operator
mai ntain such denonstrations in a single location that is easily
accessible. The Director of an approved State has the flexibility
to establish alternative |locations for recordkeeping and
alternative schedules for recordkeeping and notification
requi rements.
F. O her Issues Relating to Today's Proposal

1. Omer/ perator Responsibility and Flexibility in Approved States

The regulatory structure of the Part 258 MSWLF Criteria is
based on an owner/operator achieving conpliance through self-
inplenentation with the various requirenments while allow ng
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approved States the flexibility to consider |ocal conditions in
setting appropriate alternative standards that still achieve
conpliance with the basic goal of the Part 258 Criteria. Thi s
flexibility that exists for approved States under Part 258 has been
retained in today's proposal and can be used by approved States in
determning facility specific requirenents. I ndi vi dual areas of
flexibility have been di scussed in the previous section detailing
today' s ground-water nonitoring and corrective action requirenents.

Owners/operators, due to the self-inplenenting nature of this
proposal, would be required to conply wth the pronulgated
standards, as of the appropriate effective date, regardl ess of the
status of the States approval determ nation. |f an owner/operator
is located in a State that has not been approved under Subtitle D,
then the owner/operator would have to conply with the pronul gated
standards, w thout the benefit of the flexibility allowed to be
granted by the Director of an approved State. Owners/operators of
non-nmuni ci pal solid waste disposal facilities |located in approved
States, that becone subject to today's proposed requirenents when
finalized, may be subject to alternate requirenents based on the
approved State standards.

2. CESQG s Responsibilities Relating to the Revisions in Section

261.5, Paragraphs (f) and (q)

As stated previously, the Agency is proposing revisions to
Section 261.5, paragraphs (f)(3) and (g)(3) clarifying acceptable
Subtitle D disposal options for CESQGs. Today's proposal would
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requi re that CESQG waste go to either a hazardous waste facility,
a nmunicipal solid waste landfill subject to Part 258, a non-
muni ci pal solid waste disposal facility that is subject to the
requi renents being proposed in Section 257.5, or a solid waste
managenent facility that is permtted, |icensed, or registered by
a State to manage nunici pal or non-nunicipal waste. The Agency
believes that it is appropriate to establish facility standards for
non-muni ci pal solid waste disposal facilities that receive CESQG
waste while at the sane tinme specifying acceptabl e di sposal options
that are available to CESQGs in order to ensure that their waste is
properly nmanaged. The Agency believes that proposing both
regul atory changes together clarifies the obligations of both
CESQGs and owners/operators of disposal facilities to ensure proper
managenent of CESQG hazardous waste and wll lead to better
managenent of these wastes. By regulating the generators, as well
as the receiving facilities, today's proposal also helps to fulfill
the statutory mandate that only facilities neeting the |ocation,
ground-wat er nonitoring, and corrective action requirenents (i.e.,
the Part 257.5 standards) "may receive" CESQG waste. (See RCRA
Section 4010(c)).

The Agency does not believe that today's proposed change to
Section 261.5 will result in a larger obligation for any CESQG
The Agency knows that the mpjority of CESQG waste is managed off-
site. For the CESQG waste nmanaged off-site, recycling is the
predom nant form of managenment. The Agency assunes that for the
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smal | anount of CESQG waste that is currently being sent off-site
to a MBWLF, no additional obligation would be inposed on a CESQG by
today' s proposal because the MSW.F where the CESQG waste is being
sent is subject to Part 258. For construction and denolition waste
generators who wish to send their CESQG waste to a non-nuni ci pal

solid waste disposal facility subject to the proposed requirenents
in Section 257.5, the only additional obligation would be that
associated with a phone call to the appropriate State Agency to
determne if the non-nunicipal solid waste disposal facility is
subject to the Part 257.5 standards and thus could |l egally accept
CESQG wast e. Furthernore, as stated previously, sone States
require that disposal of CESQG waste occur only at permtted
Subtitle Cfacilities and CESQGs in these States would not face any
burden as an result of this rule due to the nore stringent State
standard that the CESQGis currently subject to. Today's proposa

does not change the generator's obligation to first determne if
the waste i s hazardous and, secondly, to determne if the waste is
bel ow the quantity | evels established for a CESQG If a generator
is a CESQG today's proposal continues an existing obligation on
the generator to ensure that acceptable managenent of the CESQG
hazar dous waste occurs.

A CESQG nay elect to screen-out or segregate out the CESQG
hazar dous wastes from hi s non-hazardous waste and then nanage the
CESQG hazardous portion in a facility neeting the requirenments of
proposed 8261.5(f)(3) and (g)(3). The renai ni ng non-hazardous
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waste is not subject to today's proposed Section 257.5; however, it
must be managed in a facility that conplies with either the Part
258 Criteria or the existing Criteria in Part 257.1- 257.4.

On the other hand, a CESQG nay elect not to screen-out or
segregate the CESQG hazardous waste preferring instead to |l eave it
m xed with the mass of non-hazardous waste. |If the CESQG el ects
this option, the entire mass of material nust be nmanaged in a
Subtitle C facility or a Subtitle D facility that is subject to
Part 258 or the proposed requirenents in Section 257.5.

VI. Inplenmentati on and Enf orcenent
A. State Activities Under Subtitle C

1. Hazardous and Solid Waste Anendnents to RCRA

Today' s proposal changes the existing requirenents in Section
261.5, paragraphs (f)(3) and (g)(3) pertaining to the special
requi renents for CESCGs. Under Section 3006 of RCRA, EPA may
authorize qualified States to admnister and enforce the RCRA
programw thin the State. (See 40 CFR Part 271 for the standards
and requirenents for authorization). Follow ng authorization, EPA
retains enforcenent authority under Sections 3008, 7003 and 3013 of
RCRA, al though authorized States have primary enforcenent
responsibilities.

Prior to the Hazardous and Solid Waste Amendnents of 1984
(HSWA), a State with final authorization admnistered its hazardous
waste program entirely in lieu of EPA adm nistering the Federal
programin that State. The Federal requirenents no | onger applied

98



in the authorized State, and EPA could not issue permts for any
facility which the State was authorized to permt. Wen, new nore
stringent, Federal requirenents were pronul gated or enacted, the
State was obliged to enact equivalent authority wthin specified
time frames. New Federal requirenents did not take effect in an
authorized State until the State adopted the requirenents as State
I aw.

In contrast, under Section 3006(g) of RCRA, 42 U S . C. 6926(9),
new requi renents and prohibitions inposed by HSWA take effect in
authori zed States at the sane tine they take effect in unauthorized
St at es. EPA is directed to carry out these requirenents and
prohibitions in previously authorized States, including the
i ssuance of permts and primary enforcenent, until the State is
granted HSWA aut horization to do so. Wiile States nust still adopt
HSWA-rel ated provisions as State lawto retain final authorization,
the HSWA provisions apply in authorized States in the interim

The anendnents to 8261.5, paragraphs (f)(3) and (g)(3), are
proposed pursuant to Section 3001(d)(4) of RCRA, which is a
provi sion added by HSWA. Therefore, the Agency is proposing to add
the requirement to Table 1 in 8271.1(j) which identifies the
Federal programrequirenents that are pronul gated pursuant to HSWA
and that take effect in all States, regardless of their
aut hori zation status. States may apply for either interimor final
aut hori zation for the HSWA provisions identified in Table 1, as
di scussed in the follow ng section of the preanble.
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2. Effect on State Authori zations

As noted above, EPA will inplenent today's rule in authorized
States until they nodify their progranms to adopt the Section 261.5
rul e change and the nodification is approved by EPA. Because the
rule is proposed pursuant to HSWA, a State submtting a program
nmodi fication my apply to receive either interim or final
aut hori zati on under Section 3006(Qg)(2) or 3006(b), respectively, on
the basis of requirenments that are substantially equivalent or
equi valent to EPA's. The procedures and schedul e for State program
nodi fications for either interim or final authorization are
described in 40 CFR 271.21. It should be noted that all HSWA
interim authorizations wll expire January 1, 2003. (See
8271.24(c) and 57 FR 60129 (Decenber 18, 1992)).

40 CFR 271.21(e)(2) provides that States that have fina
aut hori zation nmust nodify their prograns to reflect Federal program
changes, and nust subsequently submt the nodifications to EPA for
approval . The deadline by which the State nust submt its
application for approval for this proposed regulation will be
determned by the date of pronulgation of the final rule in
accordance wth 8271.21(e). These deadlines can be extended in
certain cases (40 CFR 271.21(e)(3)). Once EPA approves the
modi fication, the State requirenments becone Subtitle C RCRA
requirenents.

EPA is aware that a nunber of States have nore stringent
requi renents for the disposal of waste generated by CESQGs. I n
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particular, sone States do not allow the disposal of this waste
into any Subtitle D landfill. For these States, today's proposed
rule would clearly be considered | ess stringent than the applicable
provisions in these States' authorized prograns. Section 3009 of
RCRA allows States to adopt or retain provisions that are nore
stringent than the Federal provisions. Therefore, regarding
today' s proposed rule, EPA believes that States which do not allow
the disposal of wastes generated by CESQGs into Subtitle D
landfills under their existing authorized Subtitle C program woul d
not be required to revise their prograns and obtain authorization
for today's proposed rule. O course this situation would only
apply in those cases where a State is not changing its regul atory
| anguage. Further, the authorized State requirenents in such
States, since they would be nore stringent than today's proposed
rule, would continue to apply in that State, even though today's
rule is proposed pursuant to HSWA aut hority.

For a State to not be required to submt an authorization
revision application for today's proposed rule, the State nust have
provi sions that are authorized by EPA and that are nore stringent
than all the provisions in the new Federal rule. For those States
that would not be required to revise their authorization, EPA
strongly encourages the State to informtheir EPA Regional Ofice
by letter that for this proposed rule, it is not required to submt
a revision application pursuant to 40 CFR 271.21(e), because in
accordance with RCRA Section 3009 the authorized State provision
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currently in effect is nore stringent than the requirenent
contained in today's proposed rule. Oherw se, EPA woul d concl ude
that a revised authorization application is required.

QO her States with authorized RCRA prograns may already have
adopted requirenents under State law simlar to those in today's
proposal. These State regul ati ons have not been assessed agai nst
the Federal regul ations being proposed today to determ ne whet her
they neet the tests for authorization. Thus, a State is not
aut horized to inplenent these requirenents in lieu of EPA until the
State program nodification is approved. Although revisions to 40
CFR 257 and 261 are being proposed, for the purpose of
aut hori zation under Subtitle C, only the proposed changes to 8261.5
woul d be assessed agai nst the Federal program O course, States
wth existing standards may continue to adm nister and enforce
their standards as a nmatter of State |aw. In inplenenting the
Federal program EPA will work wth States under cooperative
agreenents to mnimze duplication of efforts. In many cases EPA
will be able to defer to the States in their efforts to inplenent
their prograns, rather than take separate actions under Federal
authority.

States that submt their official applications for final
aut hori zation less than 12 nonths after the effective date of these
standards are not required to include standards equivalent to these
standards in their application. However, the State nmust nodify its
program by the deadlines set forth in 8271.21(e). States that
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submt official applications for final authorization 12 nonths
after the effective date of these standards nust include standards
equi valent to these standards in their applications. 40 CFR 271.3
sets forth the requirenents a State nust neet when submitting its
final authorization application.
B. State Activities Under Subtitle D

States are the | ead Agencies in inplenenting Subtitle D rules.
The Agency intends to nmaintain the State's lead in inplenenting the
Subtitle D program RCRA requires States to adopt and inpl enent,
within 18 nonths of the promulgation of a final rule, a permt
program or other systemof prior approval and conditions to ensure
that non-municipal solid waste disposal facilities conply wth
t oday' s standards. EPA is required to determ ne whether States
have devel oped adequate prograns. States will need to review their
existing prograns to determ ne where their prograns need to be
upgraded and to conpl ete program changes, if changes are necessary.
The process that the Agency will use in evaluating the adequacy of
State prograns will be set forth in a separate rul enmaking, the
State/ Tribal Permt Program Determ nation of Adequacy. For the
purpose of determ ning adequacy and granting approval under
Subtitle D, only the proposed technical changes in 8257.5 will be
eval uated by the Agency. The State wll need to neet other
procedural and admnistrative requirenents identified in the
State/Tribal Permt Program Determ nation of Adequacy. The
approval process to be used for non-nunicipal solid waste disposal
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facilities is the sane process that the Agency used for determ ning
t he adequacy of State prograns for the Mnicipal Solid Wste
Landfill Criteria. In States already approved for the Part 258
MBWLF Criteria, changes required by this rulenmaking will constitute
a programrevision.

The Agency believes that for nany approved States, changes
required by this rulemaking will affect the technical Giteria only
and should warrant limted changes to the approved application.
For exanple, if non-nunicipal solid waste disposal facilities
subject to this rule are already subject to an approved State MSWLF
program (i.e., the non-nunicipal solid waste disposal facilities
are currently subject to the Part 258 |ocation restrictions,
ground-wat er nonitoring, and corrective action), the State may only
be required to submt docunentation that the non-nunicipal solid
waste disposal facilities are subject to their approved program
States are encouraged to contact their appropriate EPA Regi onal
office to determ ne the specifics of the approval process.

In States that have not been approved for the MSWF Criteria,
t hese revisions can be incorporated into an application for overall
program approval of Part 258 and Section 257.5. States that
currently restrict CESQG disposal to Subtitle C facilities (and
States that may choose to adopt that restriction) or approved
States which currently restrict CESQG disposal to Part 258
muni ci pal solid waste landfills will not need to seek further EPA
approval of their Subtitle D program RCRA Section 4005(c) (1) (B)
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requires States to adopt and inplenent permt prograns to ensure
that facilities which receive CESQG waste will conply with the
revised Criteria pronul gated under Section 4010(c). However, the
Agency sees no need for approved States that already require CESQG
waste to be disposed of in either Subtitle C facilities or
facilities subject to the Part 258 MSW.F Criteria to adopt and
i npl emrent a permt program based upon the standards bei ng proposed
t oday.

RCRA Section 7004(b)(1) requires the Adm nistrator and the
States to encourage and provide for public participation in the
devel opnent, revision, inplenentation, and enforcenent of this
regulation, and once it is pronulgated, the State prograns
inplemented to enforce it. EPA provides for public participation
by seeking public comment on this proposal and its decisions on
whet her State prograns are adequate under RCRA  Section
4005(c) (1) (c). In devel oping and inplenenting permt prograns,
States nmust provide for public participation in accordance with the
provi sions of 40 CFR Part 256, Subpart G
C. Relationship Between Subtitle C and D

Today's proposal has an effective date of 18 nonths for the
| ocation restrictions wth the ground-water nonitoring and
corrective action requirenments becomng effective 2 years after the
date of pronulgation. The Agency is proposing that the revisions
to 8261.5(f)(3) and (g)(3) have the sane effective date as the
proposed changes in 8257.5 (i.e., 18 nonths after the date of
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promul gation). Omers/operators of facilities that receive CESQG
hazardous waste wll be subject to the requirenents in Section
257. 5. CESQGs will be subject to the proposed requirenents in
Section 261.5. Today's proposed 18-nonth effective date coi nci des
with the period of tinme that States have, under Subtitle D, to
adopt and inplenent a programto ensure that owners/operators are
in conpliance with the proposed changes to Section 257.5.

D. Enforcenent

1. Hazardous \WAste Enforcenent

Today' s proposal anmends Section 261.5, paragraphs (f)(3) and
(g9)(3), and as such any CESQG who m smanages their CESQG hazar dous
waste on-site or delivers the CESQG hazardous waste to an
i nappropriate Subtitle D facility becones subject to the full set
of Subtitle C hazardous waste regul ati ons.

2. Subtitle D Enforcenent

States that adopt prograns neeting the standards in Section
257.5 may enforce themin accordance with State authorities. Under
RCRA Section 7002, citizens may seek enforcenent of the standards
in section 257.5 independent of any State enforcenent program
Section 7002 provides that any person may comrence a civil action
on his own behalf against any person who is alleged to be in
violation of any permt, standard, regul ation, condition
requirement, prohibition, or order that has becone effective
pursuant to RCRA. Once the self-inplenmenting provisions in Section
257.5 becone effective, they constitute the basis for citizen
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enforcenment. Federal enforcenent by EPA can be done only in States
that EPA has determ ned have inadequate prograns. EPA has no
enforcenment authorities under Section 4005 in approved States. EPA
does, however, retain enforcenent authority under Section 7003 to
protect against immnent and substantial endangernent to health and
the environnent in all States. A nore conplete discussion of the
Subtitle D enforcenent issue can be found in the MBWLF Criteria (56
FR 50994- 50995).
VII. Executive Order No. 12866 - Regul atory |npacts Anal ysis
Under Executive Order No. 12866, EPA nust determ ne whet her
a newregulation is significant. A significant regulatory action
is defined as an action likely to result in a rule that may:
1. Have an annual effect on the econony of $100 nmillion
or nore or adversely affect in a material way the
econony, a sector of the econony, productivity,
conpetition, jobs, the environnment, public health or
safety, or state, local, or tribal governnents or
communi ties;
2. Ceate a serious inconsistency or otherwise interfere
with an action taken or planned by anot her agency;
3. Materially alter the budgetary inpact of entitlenents,
grants, user fees, or loan prograns or the rights and
obl i gations of recipients thereof; or
4. Raise novel legal or policy issues arising out of
| egal nmandates, the President's priorities, or the
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principles set forth in Executive O der 12866.

A. Cost | mpacts

The Agency has estimated the total annual costs to the econony
resulting fromtoday's rule and because of the estimted annual
costs has determned that today's rule is not a significant
regul atory action.

The Agency estimates that of the total 1900 construction and
denolition waste facilities, 718 would be potentially affected.
The national annual |lowend cost is estimated to be $10.0M This
| ow-end cost assunes that all CESQG hazardous waste is separated at
the point of generation for the construction industry. |t assunes
there will be no CESQG waste generated by the denolition industry.
The CESQG portion is disposed of at hazardous waste facilities
whil e the remai ni ng non-hazardous waste portion is disposed of in
non- upgraded construction and denolition waste facilities. The
costs include the separation costs at the point of generation,
costs of transporting/disposing the hazardous portion at a Subtitle
C facility, and the costs of screening incomng wastes at all of
the construction and denplition waste facilities. There are
hundreds of thousands of construction and denolition sites active
in the U S each year. EPA assunes that denolition rubble will not
be CESQG waste and affected by this rule. Therefore, separation
costs are likely to occur only at construction sites and the 3,742
industrial facilities with on-site non-hazardous waste |andfills.
The Agency requests coment on the |abor and capital necessary to
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conduct separation at these facilities. The Agency al so requests
comment on how frequently CESQG hazardous waste is currently being
separated at construction sites at these industrial facilities. In
addi tion, the Agency requests coment on the transportation costs
to bring small anounts of hazardous wastes from construction sites
to a treatnent and di sposal facility.

The national annual high-end cost is estimated to be $47. 0M
Thi s high-end cost assunes that generators will not separate out
CESQG waste from 30% of construction and denolition wastes and t hat
this fraction will be sent to upgraded construction and denolition
waste facilities that elect to conply with today's proposed
requirements. Under this scenario, the Agency assuned that nost
mediumto large size construction and denolition waste facilities
(162) will wupgrade. The costs include separation costs at the
poi nt of generation for waste not going to an upgraded landfill,
costs of screening incomng wastes at 80% of the affected
construction and denolition waste facilities which do not upgrade
and costs for 20% of the affected construction and denolition
wastes facilities to upgrade. Upgrade costs include ground-water
nmonitoring and corrective action.

This rule allows States and individual owners/operators to
choose anong conpliance options. States and owners/operators may
determne that facility screening is a successful nmethod to prevent
the receipt of CESQG hazardous wastes. QO her States and
owner s/ operators may determne that upgrading is necessary or there
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is a market for upgraded |landfill capacity for generators and, as
such, sone facilities may upgrade. If nore States and
owner s/ operators elect to use screening then the estinated cost of
this proposal would be closer to the | ower-bound estinate.

The full analysis that was used to determ ne the range of
costs for this rulemaking is presented in the Cost and Econom c
| npact Anal ysis of the CESQG Rul e.

B. Benefits

The Agency believes that the requirenents being proposed for
non- muni ci pal solid waste disposal facilities will result in nore
Subtitle D facilities providing protection against ground-water
contam nation from the disposal of small anobunts of hazardous
wast e. Today's action will force sone non-nunicipal solid waste
di sposal facilities to either upgrade and install ground-water
monitoring and perform corrective action if contamnation is
detected, or stop accepting hazardous waste. Today's action wll
al so cause sone generators of CESQG wastes to separate out these
smal | quantities of hazardous waste and send themto nore heavily
regulated facilities (i.e., Subtitle C facilities or NMSWFS).
These are the direct benefits of today's proposal, however,
addi tional benefits will be realized due to this proposal.

Today's proposal wll ensure that any ground-water
contam nation that is occurring at facilities that continue to
accept snmall quantities of hazardous waste will be quickly detected
and corrective action can be initiated sooner.
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To the extent that existing non-nunicipal facilities that
recei ve CESQG hazardous waste upgrade their facilities to include
ground-water nonitoring and to the extent that new facilities wll
be sited in acceptable areas with ground-water nonitoring, public
confidence in these types of facilities wll be increased. Having
public confidence increased would result in these types of
facilities being easier to site in the future.

VIIT. Regul atory Flexibility Act

The Regul atory Flexibility Act (RFA) of 1980 requires Federa
agencies to consider "small entities" throughout the regulatory
pr ocess. Section 603 of the RFA requires an initial screening
analysis to be perfornmed to determ ne whether small entities wll
be adversely affected by the regulation. If affected small
entities are identified, regulatory alternatives nust be consi dered
to mtigate the potential inpacts. The Agency believes that it is
unlikely that any industry will face significant inpacts under the
| ow- end scenari o.

To help mtigate these inpacts, EPA is proposing the m nimum
regul atory requirenents allowed under the statute (which are stil
protective of human health and the environnment). As a result, EPA
believes that the |ower-bound scenario, where denolition firnms
separate-out their CESQG waste and continue to send the non-
hazardous portion to landfills not subject to the revised Part 257
standards, is the nost likely scenario and that small entities wll
not be significantly inpacted.
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The Agency's full analysis of the inpacts on small entities
can be found in the Cost and Econom c | npact Analysis of the CESQG
Rul e.
| X. Paperwor k Reduction Act

The information collection requirenents in today's proposed
rul e have been submtted for approval to the Ofice of Managenent
and Budget (OWVB) under the Paperwork reduction Act, 44 U S.C. 3501
et seq. Submt comments on these requirenents to the Ofice of
| nformati on and Regul atory Affairs, OVB, 726 Jackson Place, NW
Washi ngton, D.C. 20503, nmarked "Attention: Desk O ficer for EPA "
The final rule will respond to any OVB comments or public comments
on the information collection requirenents.

X. Environnental Justice |ssues

Executive Order 12898 requires Federal Agencies, to the
gr eat est ext ent practi cabl e, to identify and addr ess
di sproportionately high adverse human health or environnental
effects of its activities on mnority and | owincone popul ati ons.

The Agency does not currently have data on the denographics of
popul ati ons surrounding the facilities affected by today's proposal
(i.e., construction and denolition landfills). The Agency does not
bel i eve, however, that today's proposed rule will adversely i npact
mnority or |owincome popul ations. The facilities affected by the
proposal currently pose limted risk to surroundi ng popul ati ons
(see section V.B.1.d of today's preanble). |In addition, today's
proposal would further reduce this risk by requiring the affected
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facilities to either stop accepting CESQG hazardous waste or to
begin ground-water nonitoring and, if applicable, corrective
action.

Thus, today's proposal would further reduce the already | ow
risk for populations surrounding construction and denolition
landfills, regardless of the population's ethnicity or incone
level. Mnority and | owincone popul ati ons woul d not be adversely
af f ect ed.

Xl . Unfunded Mandat es Reform Act

Under section 202 of the Unfunded Mandates Reform Act of 1995
(the Act), P.L. 104-4, which was signed into | aw on March 22, 1995,
EPA generally nust prepare a witten statenent for rules wth
Federal nmandates that nmay result in estimted costs to State,
| ocal, and tribal governnents in the aggregate, or to the private
sector, of $100 million or nobre in any one year. When such a
statenent is required for EPA rules, under section 205 of the Act
EPA nmust identify and consider alternatives, including the |east
costly, nost cost-effective or |east burdensone alternative that
achieves the objectives of the rule. EPA nust select that
alternative, unless the Adm nistrator explains in the final rule
why it was not selected or it is inconsistent with |law. Before EPA
establishes regulatory requirenents that may significantly or
uni quely affect small governnents, including tribal governnents, it
nmust devel op under section 203 of the Act a small governnent agency
pl an. The plan nmust provide for notifying potentially affected
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smal | governnents, giving them neaningful and tinmely input in the
devel opnment of EPA regul atory proposals with significant Federal
i ntergovernnental nandates, and inform ng, educating, and advi sing
them on conpliance with the regul atory requirenents.

EPA has determ ned that the proposal discussed in this notice
does not include a Federal nmandate that may result in estimated
costs of $100 mllion or nore to State, local, or tribal
governnents in the aggregate, or to the private sector, in any one
year. EPA has estinmated that the annual costs of the proposed rule
on generators of CESQG wastes and those entities which own or
operate CESQG disposal facilities, including the private sector,
States, local or tribal governnents, range from $10.0Mto $47. OM

In addition to conpliance costs for those who own or operate
CESQG facilities, States will have a cost of developing permt
prograns or other systens of prior approval to ensure that CESQG
facilities conply wth the proposal, once it is pronulgated.
Adoption and inplenentation of such State permt prograns is
requi red under RCRA section 4005(c)(1)(B). 42 USC 6945(c)(1)(B)
Forty-two states already have adopted and inplenented permt
prograns to ensure conpliance with the MBWF rule (40 CFR Part 258)
whi ch EPA has approved as "adequate."” The Agency has esti mted
that the costs for a state to devel op an application for approval
of an MSWLF permit programto be approxi mtely $15,000. Because
these state permt prograns already contain ground water
nmonitoring, corrective action, and |ocation standards for MSWFs
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that are quite simlar to those in this proposal, EPA believes that
the additional costs for states to revise their permt progranms to
reflect the CESQG requirenents are not expected to be significant.
Al so, because of the reduced |evel of regulatory requirenents
contained in this CESQG proposal as conpared to the MSW.F Part 258
criteria, state costs for preparing applications for approval of a
CESQG permt program shoul d be considerably | ess than that $15, 000
figure.

Indian tribes are not required to devel op permt prograns for
approval by EPA, but the Agency believes tribal governnents are
aut horized to developnent such permt prograns and have them
approved by EPA EPA has estinmated that it will cost a triba
governnent approximtely $7,000 to prepare an application for
approval of a MSW.F program Because of the reduced reqgul atory
provi sions of the CESQG proposal, EPA expects that the costs which
a tribal governnment mght face in developing a permt programfor
CESQG facilities should be | ess than $7, 000.

EPA is also proposing to revise the requirenents for
generators of CESQG hazardous waste. These anmendnents to 40 CFR
Part 261.5 (f)(3) and (g)(3) are proposed pursuant to RCRA Section
3001 (d)(4), which is a provision added by HSWA The 261.5
amendnents are also nore stringent than current Federal hazardous
waste regulations. Subtitle C regulatory changes carried out under
HSWA aut hority becone effective in all states at the same tine and
are inplemented by EPA until states revise their prograns. States
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are obligated to revise their hazardous waste prograns and seek EPA
aut hori zation of these program revisions, unless their prograns
al ready incorporate nore stringent provisions. The Agency believes
approximately 24 states already have nore stringent CESQG hazar dous
wast e provi sions and woul d not have to take action because of these
regul at ory changes. About 26 states would have to revise their
hazar dous waste prograns and seek authorization. States generally
i ncorporate a nunber of hazardous waste programrevi sions and seek
aut hori zation for themat one tinme. The Agency estinmates the State
costs associated with Subtitle C program revision/authorization
activity are approxi mtely $7,320 per state. Since this estimate
covers several separate program conponents at one tine, the cost
for revisions only to Section 261.5 in the remaining 26 States
woul d be substantially | ower.

As to section 203 of the Act, EPA has determ ned that the
requi renents being proposed today wll not significantly or
uni quely affect small governnents, including tribal governnents.
EPA recogni zes that small governnents may own or operate solid
wast e di sposal facilities that receive CESQG waste. However, EPA
currently estimtes that the mpority of construction and
denolition landfills, which are the primary facilities likely to be
subject to any final rule, are owned by the private sector.
Moreover, EPA is aware that a nunber of States already require
owners/operators of C& landfills to nmeet regul atory standards that
are simlar to those being proposed today. Thus, EPA believes that
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the proposed rule contains no regulatory requirenents that
significantly or uniquely affect small governnents.

EPA has, however, sought neaningful and tinely input fromthe
private sector, states, and small governnents on the devel opnent of
this notice. Prior to issuing this proposed rule, EPA net with
menbers of the private sector as discussed earlier in the preanble.
In addition, EPA net twice with an "Industrial D' Steering
Committee of the Association of State and Territorial Solid Waste
Managenent O ficials (ASTSWMO) to discuss the contents of today's
proposal. The Agency provided a draft of the proposed rule to the
ASTSWMO Steering Committee and incorporated comments that were
recei ved.

Finally, included in this proposal is a provision that would
allow certain small CESQG landfills which are located in either
arid or renote |ocations and which service small communities to
utilize alternative nmethods of ground water nonitoring. Prior to
devel oping this provision, which is also being proposed in a
separate notice applicable to small MSWF facilities that are in
arid or renote |ocations, EPA held a series of public neetings.
These neetings were held in June 1994 in Texas, Utah, Al aska, and
Washi ngton, D.C. EPA received coment froma variety of parties,
including States and smal |l governnents. Through these neetings and
publication of this notice, EPA expects that any applicable
requi renents of section 203 of the Act wll have been satisfied
prior to pronulgating a final rule.
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